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PROCEEDI NGS
9:00 a. m

JUDGE CLI FTON: This is Wednesday, Apri
17th, 2002. This is Day 2 in this rul emaki ng hearing
being held in Salt Lake Cty, Ut ah.

Qur first witness today will be Conm ssioner
Pet erson, but before I ask himto come forward and to
have his statenent marked as an exhibit, | understand
that there is an announcenent that M. Stevens wll| be
presenti ng.

M. Stevens, would you just identify yourself
for those who may not have been here yesterday, and
then you may proceed?

MR. STEVENS: Certainly. M nanme is Garrett
B. Stevens. I'mwth the Ofice of General Counsel at
the U S. Departnent of Agriculture, Washington, D.C

| have here a Notice of Certain Announcenents
concerning bulk orders which I'Il give at this tinme.
The first thing is that InterimFinal Oder for the
Upper M dwest was issued on Tuesday, 16 April 2002, by
A.J. Yates, the Adm nistrator of AMS.

This rule prevents the ability to
si mul taneously pool the same m |k on the Upper M dwest
Order and on a state-operated m |k order that has
mar ket wi de pooling. The rule also establishes a 90-
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percent diversion limt for pooled distributing plants.
The rule will be effective May 1st, 2002.

Also, a letter inviting interested parties to
subm t additional proposals for a possible hearing for
t he Northeast Order is being sent today, April 17th,
2002, by the Market Admi nistrator, Eric Rasnmussen. The
| etter asks that additional proposals be provided to
Doug -- excuse nme -- to Dairy Progranms by May 17th.

JUDGE CLI FTON: Thank you, M. Stevens.

Comm ssi oner Peterson, if you would cone
forward, 1'd invite you to be seated at the table next
to ne, and then I'Il swear you in.

MR. BESHORE: Your Honor, | distributed a
nunber of copies of M. Peterson's statenent, and |
have just a couple nore, but the roomis quite ful
this nmorning, and we ran out, but there are quite a few
around the room

JUDGE CLI FTON: Raise your hand if you'd |ike
a copy, knowi ng that they are |limted.

(Show of hands)

JUDGE CLI FTON: The next exhibit nunber to be
utilized is 23. 1'magoing to ask the court reporter to

mark this as Exhibit 23.

EXECUTI VE COURT REPORTERS, | NC.
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(The docunent referred to was
marked for identification as
Exhi bit Nunmber 23.)

JUDGE CLI FTON: Before Comm ssioner Peterson
speaks, | would like the statenent to be admitted into
evi dence.

|s there anyone who would |ike to Voir Dire
t he Conm ssioner on his statenent?

(No response)

JUDGE CLI FTON: |Is there anyone who has any
objection to the statenment being part of the record as
part of the evidence in the case?

(No response)

JUDGE CLI FTON: There being no objection,
Exhibit 23 is hereby admtted into evidence.

(The docunent referred to,
havi ng been previously marked
for identification as

Exhi bit Nunmber 23, was

recei ved in evidence.)

JUDGE CLI FTON: Commi ssi oner Peterson, would
you state your full nanme and spell your nane for the
record, please?

MR. PETERSON: Cary G Peterson, CGA-RY G
P-E-T-E-R-S-O N, Comm ssioner of Agriculture and Food
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for the State of Ut ah.

JUDGE CLI FTON:  Thank you.

If you'll raise your right hand?

Wher eupon,

CARY G PETERSON
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

JUDGE CLI FTON:  Thank you.

Comm ssi oner Peterson, you may proceed.

DI RECT TESTI MONY

MR. PETERSON: Thank you very nuch

It's a privilege to be asked and allowed to
present this information and to all of you, welcone to
Uah. W're getting what we have | ong needed and
that's some rain and spring precipitation for which we
are nost grateful.

The Utah Departnent of Agriculture and Food
supports the Proposed Rule Changes 6, 9 and 10 in
Federal Order 135. Qur support is predicated not
sinply on what is best for U ah but on what is right,
what is fair and equitable. Specifically, these
proposals will acconplish the following: help repair
the inequities and danages to Utah dairy producers from
the Western Order; second, inprove the Order's
utilization and price for all dairy farnmers pooled in
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the Oder; and third, nore accurately recognize the
demand for fluid mlk in Ut ah.

| hope in ny short presentation, | can
per suade you of these this norning.

Dairy farners are a significant part of
Utah's econony. Utah agriculture and its related
industries are catalysts for $3 to $4 billion in
econom c activity in our state and over a 100, 000 jobs
for our citizens.

Farm gate sales in 2000 exceeded a billion
dol lars. Livestock, including dairy, is the foundation
of Utah's agricultural econony, nmaking up over 76
percent of farmgate sales. Utah's 96,000 cow dairy
herds accounted for 186 mllion in mlk sales in 2000
and contributed to the 349 mllion in market cattle
sal es.

Qur dairy farnmers continue to be a val uable
economi ¢ contributor, especially to Utah's rural
econony. [Econom sts estimate that dairy farners
produce a five-time nmultiplier effect which is
significant in rural communities. The source is an
econom st at Utah State University, Dr. Snyder

When the Utah Department of Agriculture was
considering -- when the U S. Departnent of Agriculture
was considering federal m |k market order reform Ut ah
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econoni sts, professionals, experts and dairy farmers
all expressed concern of the inevitable adverse
consequences.

A maj or concern was that the Western Order
repl aced the Las Vegas Market fromthe previous G eat
Basin Order with the Sout hwest, Eastern O egon,

Sout hwest ern | daho, Eastern Oregon Market. The result
of this replacenent for markets is to |link together
producers who have not traditionally shared a comon
fluid mlk market, leading to the delusion of Cass 1
utilization which in turn has reduced pay price for

Ut ah producers.

This reduced pay price to Utah producers is
dramatic. Prior to the inplenentation of the Federal
MIlk Order reformin January of 2000, the G eat Basin
Order had a Class 1 utilization of 45.79 percent in
1998 and 50.96 percent in 1999. Those are significant,
and 1'Il repeat themagain. Qur Cass 1 utilization
prior to the Order in '98 was 45.79 percent, in 1999,
our Class 1 utilization was 50.96 percent. As a direct
result of the Western Order, Class 1 utilization has
plumreted to 22.1 percent in 2001 and 17.35 percent in
2002.

It is inportant to note that these severe
reductions are a direct result of the political
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deci sion of USDA in 2000, not fromreduced consunption
of fluid mlk in Utah or increases in mlKk productions
by Utah dairy producers.

The i nbal ance created by the Order reformis
unfair and threatens the viability of the Utah dairy
industry. It is indisputable that the mail box price
received by Utah dairy farmers today is the |Iowest in
the nation. Wiile prices have led to a substanti al
decline in the past three years of the nunber of
dairies in Uah, 488 in 1999 and 406 in January of
2002, the majority of these are farmfam|lies who have
had a long history of contributing to Utah's rural
communities. These consequences were forecasted to the
USDA during the previous hearing process. However, the
testimony of the experts unfortunately was di scounted
or ignor ed.

In addition to these devastati ng economc
consequences, the Order reform does not reflect the
traditional market relationship, even though the anount
of mlk being pooled in the Western Order are
reflected, Idaho's m |k production has increased,
| daho' s production has increased 140 percent -- 44
percent since 1990. Only a small nunber of Uah --
| daho producers have served the Uah fluid m |k market.
Also, the majority of Class 1 sales of Order 135 are
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| ocated in Utah, not Southwestern |daho or Eastern
Or egon.

The U. S. Departnent of Agriculture has the
opportunity and the obligation to renedy
di sproportionate hardships that have been inflicted by
the Order reform Notable events indicate a favorable
trend in support of this position and recomendati on.

The InterimRule under reformincluded an 80-
percent diversion fromthe Western Oder. Under Order
124, the diversion limts nmay be reduced from 99
percent to 80 percent. Also changing the anount
eligible for diversion to non-pooled plants from90 to
70 percent, in line with other federal orders where the
diversion limts dip to as low as 25 to 40 percent in
t he Appal achia Order. Only the Upper M dwest has a 90-
percent diversion limt.

The specific benefits of adopting Proposal s
6, 9 and 10 as outlined in the start of ny testinony
are clear. Most inportant, changing the anmount of
eligible diversion to non-pooled plants from 90 percent
to 70 percent wll strengthen the price paid for fluid
mlk to Uah dairies. This will increase the Cass 1
utilization and allow Utah famly dairy farnmers to
conpete fairly and be conpensated equitably. Such
changes will keep the hard-working famlies on our
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dairy farms in Uah. These sane famlies have been and
will continue to be the econom c catalysts to our rural
communities. Wthout these changes, dairy farners in
Utah will continue to be endangered, causing real harm
to our rural communities as well.

I n conclusion, we support Proposals 6, 9 and
10 in Order Nunber 135. The adoption of these
proposal s make sense. W trust the political
expediency this tine will give way to right and fair
and equi tabl e policy.

JUDGE CLI FTON: Commi ssi oner Peterson, thank
you, and thank you for meking yourself avail able and
being here to testify.

| would invite those who m ght have questions
for Conm ssioner Peterson to conme to the podiumto ask
t hem

MR. MARSHALL: Thank you, Your Honor

JUDGE CLIFTON: M. Marshall. [I'd ask each
of you to identify yourselves fully, even though you
di d yesterday, so that Conm ssioner Peterson will know
who you are.

MR. MARSHALL: M. Peterson, we've never net.
My nanme is Doug Marshall. |'mthe Senior Vice
President for Northwest Dairy Association, based in
Seattle.
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MR. PETERSON: Good nor ni ng.

MR. MARSHALL: |I'mprivileged to work with
some of your counterparts in Washi ngton, O egon and
| daho.

MR. PETERSON: Thank you.

MR. MARSHALL: | mght add that |'mnot aware
of any of themtestifying at a federal order, and I
think they could all do well to follow your exanple to
be so interested in the matters affecting dairy
producers in your state. | congratulate you for taking
the time to testify.

CROSS EXAM NATI ON
BY MR MARSHALL.:
Q | assume you were briefed in advance of your

testinmony by others, is that true?

A Yes.
Q In the course of that briefing, |I'mcurious
as to what all you were told. | noticed that your

testinmony regarding pay price, a reduced pay price
relates to -- only to the Class 1 utilization issue.
Have you been briefed on the fact that there
are other aspects of the federal order changes that
were instituted in January 1 of 2000 that have had a
positive inmpact on U ah producers?
A Not in detail, but I amaware of that.
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Q And are you aware that there's a pretty good
argunent that pay prices for Utah producers, at |east
as reflected in the blend price, have been higher since
January 1 of 2000 than they woul d have been under the
ol d order systenf
A | think that's in ny understanding true of
bl end prices, not Class 1 utilization.
Q True. Okay. Well, I'Il represent to you
that later in this hearing, there will be testinony
i ndi cating that Utah producers have been better off as
a result of federal order changes nade January 1 of
2000, and I would be happy to talk with you off Iine,
if you have questions about that and would |ike
additional information fromour staff.
MR. MARSHALL: Thank you, Your Honor. Thank
you, M. Peterson
JUDGE CLI FTON:  Thank you, M. Marshall.
M. Vetne?
MR. VETNE: Good norning, M. Peterson.
Thank you for com ng.
MR. PETERSON: Good nor ni ng.
MR. VETNE: M nane is John Vetne. |'man
attorney. | am appearing at this proceeding for

d anbi a Foods and Davi sco Foods.
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CROSS EXAM NATI ON
BY MR VETNE:

Q Your statenent refers to $349 nmillion in
mar ket cattle sal es.

A Yes.

Q " massunmng that that is the dollar val ue of
sales of all kinds of cattle in the state of Utah, not

just dairy cows that are culled?

A That includes other classes of cattle.
Q And you referred to a -- in the sanme
paragraph, to a five-plus nmultiplier effect. |Is that a

reference to the contribution of each dollar of sales

of raw mlk resulting in a $5 contribution to the | ocal

economny?
A The increased value of rawmlk to its fluid
bottle, if you will, or toice creamor to Sw Ss

cheese, whatever it may be, plus the profitability of
t hat change, plus the enpl oynent derived fromthat
pr ocessi ng.

Q kay. Are you aware of -- of any reason why
the five-plus nmultiplier effect that you ve referred to
and applied to Utah should apply differently in any
ot her state?

A | think it would be simlar. |In talking to
the officials of -- of the dairy industry at | arge,
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they use simlar figures in other parts of the country.

Q Okay. You've referred to Don Snyder,
economi st at Utah State University. Ws that the
source of that information for you?

A Yes.

Q kay. Do you know whet her Don Snyder, in
comng up with this figure, limted the concept to
Ut ah?

A " mnot sure of the answer of that.

Q Your testinony hopes to achieve for the
Western Market higher Class 1 utilization and a higher
bl end price or producer price differential for Utah
dairy farmers, correct?

A Yes.

Q And your support of Proposal Nunmber 6 in
particular -- and Proposal Nunber 6 is the one that
woul d reduce diversions from90 percent to 70 percent?

A Yes, that's correct.

Q Your support of Proposal Nunmber 6 in
particul ar hopes to achieve this inproved Cass 1
utilization and higher blend price by reducing the
vol une of Idaho mlk that is pooled in the Wstern
market, am| correct?

A | think the intent, and there are experts in
this that understand better than I, the intent is to
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conpensate those who cone to that fluid m |k market
daily conpared to those that cone rarely or only
occasionally and realize that those that cone daily can
share in that higher-value Cass 1 mlk.

Q Ckay. Is it your understanding and your
objective in testifying here that producers of G ade A
mlk in ldaho whose mlk is of a quality for fluid use
and is available for fluid use but is not needed for
fluid use should not participate in the pool?

A The -- what -- those that produce it in the
pool are, of course, on an as-needed basis and that
fluctuates. The percentage of Class 1 utilization by
percentage, as | understand it, and |I'm quick to say
there's a lot | don't understand about it, but that
fluctuates, and we wel cone and invite and ofttinmes need
additional mlk in the fluid utilization, and we're
glad to get it when it is needed and glad to conpensate
themand, if you will, give advantages as a retainer
for that mlk when it is needed.

Q Wul d --

A But --

Q Sorry. Continue. Wat -- what did you nean
by "retainer for that mIk"? Are you referring to a
prem um out side of the regul ated price?

A I"'mreferring to the fact that they can share
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in the higher price because they occasionally deliver
fluid mlk into this narket.

Q kay. And is it your testinony and objective
that that m |k should share in the pool on those
occasions when it's used for Cass 1 but not share on
t hose occasions when it's neither used nor needed in
Class 1?

A | don't know that | have the answer to a hard
and fast rule on that. W realize that being a
peri shable comodity, it has to have a honme, and we
can't turn it off today and start it up tonorrow
wi t hout sone kind of consideration.

Q A lot of your testinony focuses on Sout hwest
| daho and what you believe was a m stake of the
Secretary of Agriculture in federal order reform by
i ncludi ng Sout hern Idaho in the same pool as U ah,
correct?

A The -- there are two dramati c changes from
the other Inter Mountain previous Order. One was who
we were coupled with, the Las Vegas Area, little
production and trenendous consunption, to an area that
has little consunption and trenendous production. So,
there was a two-edged dramatic change in that. It had
-- it had doubl e consequences because of that.

Q As to the first, as to Nevada, are you aware
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that it would nmake no difference if you were coupl ed
with Cark County, Nevada, at the current tine because
Congress has exenpted C ark County, Nevada, fromthe
Nati onal Federal Order Systenf

A | just know how it used to be and the
advant age that that market by the pool was to our
producers.

Q kay. As to the second part, do you see a
means of inproving the Cass 1 utilization of the
Western Market for the benefit of U ah producers that
woul d not invol ve sonme disassociation of mlk
originating in lIdaho fromthe pool?

A | think any increased fluid utilizations are
advantages to Utah producers as well as those that are
in the pool.

Q Consuners -- you -- you don't anticipate that
consunmers will buy a lot nore mlk if these changes are

made, do you?

A | don't know that that will nmake a difference
Q kay.
A -- in -- in the consunption.

Q Do you expect that the Cass 1 consunption of
consuners will remain about the sane, regardl ess of
what happens here?
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A | -- it's ny opinion that that is the case.

kay. So, the inprovenent in utilization
woul d cone as a result of some mlk that is nowin the
pool no |onger being in the pool, correct?

A | think it's deeper than that. That may be
part of it, but who shares in the proceeds of the val ue
of the fluid mlk pooled and how broadly we spread
that, | think, is nore the issue.

Q Yes. And that issue, as you see it, should
be addressed by taking sonme of the mlk that is nowin
t he pool and sharing and creating a result so that it
no | onger shares?

A Well, | think the -- the percentage of the

sharing is the issue.

Q Hm hmm
A Not that they can capture or don't have
access to sharing, but the sharing is based on -- on

the actual delivery and nore closely to the day-to-day
delivery, not the rare and occasional delivery.

Q kay. So, let nme ask again. You would
expect in order to achieve the desired result of higher
Class 1 utilization to have sone m |k not participate
in the pool that is currently in the pool ?

A | don't know that the -- that the two are
directly tied, and I don't know how they are directly
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tied.
Q Let's -- let me see if | can put it this way.
|f the market is about 17 percent --
MR, BESHORE: Excuse ne.
JUDGE CLI FTON: Excuse nme. M. Beshore?
MR. BESHORE: Your Honor, if | mght just
i nterpose an objection at this point perhaps. M.
Vetne's asked the same question essentially about three
or four tinmes, and, you know, he got an answer from
Comm ssi oner Peterson which was quite -- was quite
clear and quite precise, and we're com ng back again.
| don't think that's fair, and we have --
we're delving into technical aspects of, you know,
proportionate sharing and things of that sort, which
there are many -- there are other w tnesses who M.
Vetne will have the opportunity to explore that with in
great depth.
JUDGE CLI FTON: Thank you, M. Beshore. Your
objection is appreciated but overrul ed.
M. Vetne, you nmay proceed.
BY MR VETNE:
Q Comm ssi oner Peterson, you testified that the
current Class 1 utilization is about 17 percent.
A Yes.
Q And you testified that you don't expect
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consuners to drink nore mlKk.

A We do expect themto drink nmore mlk --
Q well, --

A -- because we need themto.

Q That is -- that is -- that is a result of

t hese proposal s.

A We are pronoting fluid mlk. W are going to
pronote nore product of U ah specifically, and we have
a growing population. Cass 1 utilization wll
i ncrease.

Q Okay. WIIl increase because of the grow ng
popul ati on?

A And because of choi ces.

Q Have you seen an increase in per capita
consunpti on?

A Yes, but | can't recite the details.

Q Al right. Let's start with 17 percent. |If
-- if the Cass 1 utilization is going to inprove,
let's say, back to 30 percent -- okay?

A Yes.

Q And dramatic increase in mlk consunption,
fluid mlk consunption is not the cause of that
increase of utilization to 30 percent. Thirty percent
woul d be the function of some mlk no | onger being in
the market, is that correct? |Is that what you
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under st and?

A Yes, | think that reflects the reality that
mlk presently is into other than fluid mlk plants.

Q And does that fairly describe your objective
for comng and testifying to producer result as | just
descri bed?

A That is -- that is part of it. 1 think there
are other issues in addition to that, but clearly those
that conme daily to the fluid mlk market should have
prices over those that again cone only occasionally.

Q And - -

A And they're invited and needed when they do.

Q And those that cone daily should share in the
mar ket because their mlk is used for Class 1 purposes?

A That's -- | think that's the basis of -- of
t he val ue difference.

Q kay. And it's your belief that the way in
which a producer's mlk is used or the product it's
used for should be a significant consideration in
whet her or not a producer should be able to share in
t he pool, correct?

A Wul d you pl ease --

Q Yes.

A -- ask that again maybe in different ternms so
| can get the picture better?
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Q kay. Am| correct that it's your testinony
that the way a producer's mlk is used, i.e. for Cass
1 versus Cass 3 or 4, should be a significant
consideration in whether the producer gets to share in
t he pool ?

A That's the basis of this request.

Q Thank you.

A As | understand it.

Q But by -- by "this request”, you're referring
to Proposals 6, 9 and 107

A Yes.

Q Thank you.

JUDGE CLI FTON: Thank you, M. Vetne.

Any further questions for Comm ssioner
Pet er son?

(No response)

JUDGE CLI FTON: Commi ssi oner Peterson, your
know edge is nost inpressive, and | really appreciate
your comng, testifying and fielding these questions.

MR. PETERSON: Thank you.

JUDGE CLI FTON:  You're wel cone.

(Wher eupon, the wi tness was excused.)

JUDGE CLI FTON: M. Beshore?

MR. BESHORE: Yes. Your Honor, | think at
this time, it would be appropriate to provide the
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opportunity for several of the dairy farners who are
here to follow the Comm ssioner. M. G bbons perhaps
could testify next.

JUDGE CLIFTON: Yes. M. G bbons, would you
cone forward, and you may be seated at the w tness
stand?

Go off record for just a nonent.

(Pause)

JUDGE CLI FTON: Back on record at 9: 37.

|'"d like to mark Mark G bbons' statenent as
Exhibit 24. |If the court reporter will do that,
pl ease?

(The docunent referred to was
mar ked for identification as
Exhi bit Nunber 24.)

JUDGE CLI FTON:  Woul d anyone |like to Voir
Dire the witness on this statenent?

(No response)

JUDGE CLIFTON: Are there any objections to
it being admtted into evidence?

(No response)

JUDGE CLI FTON: Are there any ot her copies?

COURT REPORTER  Yes.

JUDGE CLI FTON: The court reporter has extra
copies. We were collecting additional copies for the
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court reporter. | believe we're just collecting the
original plus one, is that correct?

COURT REPORTER:  Yes.
JUDGE CLIFTON: So, give -- if you will make
the distribution, that will be fine.
s there any objection to Exhibit 24 being
admtted into evidence?
(No response)
JUDGE CLI FTON: There being none, Exhibit 24
is hereby admtted into evidence.
(The docunent referred to,
havi ng been previously marked

for identification as

Exhi bit Nunmber 24, was
recei ved in evidence.)

JUDGE CLI FTON: M. Beshore?

MR. BESHORE: Yes. [|I'd -- before you read
your statement as presented, M. G bbons, could you
just give us your nane, address and tell us alittle
bit about your -- your own dairy operation?

MR. G BBONS: Yes.

JUDGE CLI FTON: Let ne adm nister the oath
first, and then --

MR. BESHORE: Thank you.
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JUDGE CLIFTON: -- you nmay do that.

Wul d you raise your right hand, please?

Wher eupon,

MARK G BBONS
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

JUDGE CLI FTON: Thank you.

M. Beshore?

MR. BESHORE: Yes.

DI RECT TESTI MONY

MR. G BBONS: MW nane is Mark G bbons,
MA-RK GI-B-B-ONS. MW famly has been involved in
the dairy industry for four generations, and we own a
herd of cows and sone acreage in Lew ston, Utah, which
is close to the Idaho border in Cache County, and have
enjoyed dairy farmng all of our lives.

My grandfathers, ny father, nyself and two of
ny brothers are now involved in this famly farm
Before that, ny uncle was involved in it and his son is
still involved in dairy, and so it's been a real, you
know, integral part of our famly.

MR. BESHORE: How many cows are you ml ki ng
at the G bbons Dairy these days?

MR. G BBONS: At this tinme, we're mlKking
approxi mat el y 350-400.
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MR. BESHORE: Ckay. Thank you.

You may proceed.

MR. G BBONS: And also before I start, for
many of you in this room whatever cones out of this
hearing isn't going to inpact you at all, but it is
going to directly affect ne, and so | just wanted to
get that out of the way.

I"d like to express ny appreciation for the
opportunity to testify at this hearing. | ama Utah
dairy producer and al so President of the Utah Dairynens
Associ ation. W have been dairynmen in our famly for
four generations. It is a good life, made nuch nore
difficult by recent changes in dairy pricing policy in
our area.

As | watch with regret the steady exit of
dairymen fromthe industry, | ask the question: why?
The U. S. CGeneral Accounting Ofice, the research arm of
t he Congress, |ooked in depth at mlk pricing and
distribution in 15 cities, including Salt Lake City, to
seek an answer. \Wat they found was retail mark-up
nearly doubled from®'98 to 2000, mark-up by processors
increased 17 cents a gallon in that sane period, while
the price farners received was four cents less. This
inequality coupled with federal m |k market order
changes that occurred in 2000 has been devastating to
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dai ry producers.

Qur | obbying efforts seenmed to be in vain
during the order reformprocess. W were saddled with
the burden of sharing a blend of Cass 1 sales with an
i ncredi ble amobunt of Class 3 m |k which has no
intention of performng on the Cass 1 market.
Changing the diversion limt from90/10 to 70/30 w ||
go a long way in correcting the unfair practice of
pooling Class 3 mlk on the Cass 1 nmarket.

As a result of order reform processors are
guar anteed a nmake al |l owance, thereby assuring a profit
for running their businesses. Dairy farnmers are not
guaranteed a nmake al |l owance or anything el se that
ensures us the ability to survive and contribute to our
towns' and cities' econony. The days of the dunb
farmer are gone. Most producers are good busi nessnen.
We have to be, but we need hel p.

These changes, | believe, will allow us as
dairymen in the state of Utah the ability to continue
to work at the occupation we |ove. Hopefully our
famlies can for many nore generations to cone.

Thank you.

JUDGE CLI FTON: Thank you, M. G bbons.

|"d invite questions. M. Vetne?
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CROSS EXAM NATI ON
BY MR VETNE:
Q Good norning, M. G bbons.
A Good nor ni ng.
Q "' mJohn Vetne. | represent d anbia Foods
and Davi sco Foods.
| wanted to ask you to whom you mar ket your
m | k?
A We market our m |k through DFA.
Q Do you know to which plant or plants DFA
sends your m | k?
A Usual ly, | think our mlk goes into the Salt
Lake Gty plant, Draper Plant.
Q VWi ch pl ant ?
A The fluid mlk plant, Salt Lake.

Q kay.

A Cccasionally, | suppose it goes into
Smithfield.

Q Do you know -- do you know where it goes or

are you maki ng an assunption about where it goes?
A | would have to say that's an assunpti on.

know fromthe truck drivers where they say they're

taking it.
Q kay.
A | can't nmake an account of the day-to-day
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del i veri es.
Q Al'l right. Do you know -- are -- are you a

director or official in DFA?

A No.

Q How | ong have you been a nenber?

A Since they conmbined with WDCl .

Q And you were a nenber of WDCI before?

A Yes.

Q Do you know if your Idaho mlk is DFA m|k?
A | do not.

Q Do you know anyt hi ng about DFA's contracts
and commtnents to supply the Salt Lake City fluid
pl ant s?

A | know that the |aw woul d seem to handcuff
us.

Q What does that nean?

A That nmeans that we're limted to the ability
to go in and renegotiate those contracts.

Q Does that refer to premumfor service
charges and that kind of thing?

A I|"mnot, | guess, not prepared to nmake a
statenment on that.

Q Do you know whet her DFA has a commtnent to
supply all the needs of those distributing plants?

A | think they have a hundred-percent supply
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contract with many of those.

Q Ckay. In your statement, when you attribute
an intention to other folks, Cass 3 mlk which has no
intention of performng on the ass 1 market, do you
have personal know edge of any C ass 3 handl er-producer
delivering to a Cass 3 plant that has expressed an

intention of never performng if Class 1 mlk is

needed?
A | don't have that information
Q kay. Is your use of the word "intention" of

performng on the Cass 1 market sonething you were
told or sonething you assuned?

A Sonething that | -- | don't ever see a | ot of
Class 3 mlk comng to, you know, service that Cass 1
mar ket daily.

Q kay. Perhaps you can share the w sdom of
some |logistics, if you have it. [If your cooperative
has a full supply contract to the Salt Lake City
pl ants, how do you expect the Class 3 mlk that's in
Sout hern Idaho to gain entry to those plants?

A | suppose they would gain entry through their
-- their infrastructure, through their co-op

Q Their co-op bei ng DFA?

A And/ or Magic Valley or whoever they' ve got a
fluid contract with
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Q kay. And that would cone as a result of
asking DFA to market the m |k through the plants to
which DFA is fully conmtted?

A Unl ess they have a contract to mlk -- to
market fluid mlKk.

Q But not at those plants?

A Unl ess they can get in with those long-term
contracts when they expire.

Q | see. Do you know when they expire?

A | do not.

Q Thank you.

JUDGE CLI FTON: Thank you, M. Vetne.
Addi tional questions for M. G bbons? M.
Beshor e?
MR. BESHORE: Just one additional question,
M. G bbons, or area of questions.
CROSS EXAM NATI ON
BY MR BESHORE:

Q Cache County, where you're -- where you're
| ocated, is in the northern -- northern tier of
counties in Uah, --

A Yes.

Q -- bordering Idaho, correct? Ckay.

JUDGE CLI FTON: That answer was yes?
MR. G BBONS: Yes.
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JUDGE CLI FTON: Thank you.
BY MR BESHORE:
Q Ckay. You've been there, as you've

i ndi cated, your famly, for a nunber of years, a nunber
of generations.

Have you observed from your vantage point in
Cache County the pronotion of the mlk and cheese

production industry in Idaho over the last 10 or 15

years?
A | think probably through nmy association with
the dairy industry, I've -- |I've noticed that it's not,

| guess, pronoted proportionately the way it is in
Utah. Did that cover what you asked ne?

Q By "proportionately", you nean it's -- what
do you nean?

A Well, | know that nmuch of -- of Ildaho's
pronotion dollars comes to Uah to promote m | k because
they do not have the population to consunme m |l k.

Q Okay. What | was referring to was the

investnment in new dairies and in cheese manufacturing

capacity in Uah over the last 10 or -- 10 years or so.
Have you -- you're aware of that?
A Yes.

Q kay. Are you aware that dairymen have noved
to Uah and nade investnent in facilities, new dairies
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in Uah to produce mlk for those cheese plants over

recent years?

A | am not. - -
Q kay.
A -- see alot nore growth in Uah. | have --

| have been aware of the exit of Utah dairymen because
of the price of mlk they're getting paid.

Q Ckay. But you're not involved in Idaho

enough to really have -- have know edge of how t hat
i ndustry has -- has evol ved?
A No.

Q Ckay. Thank you.
JUDGE CLI FTON: Thank you, M. Beshore.
Addi tional questions for M. G bbons? M.
Vet ne?
CROSS EXAM NATI ON
BY MR VETNE:

Q You referred to pronotion dollars, M.

G bbons. Does this region have a | ocal or state agency
t hat receives sone of the mandatory pronotion noney?

A | couldn't hear the question.

Q Does -- does this region have a |ocal or
state m |k pronption agency that receives part of the
mandat ory pronoti on paynent?

A Yes.
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Q Are you involved in that agency?

A No.

Q Okay. You sinply receive reports of what
t hey' re doi ng?

A | attend their neetings.

Q You attend their neetings? Were are the
nmeeti ngs | ocat ed?

A Salt Lake City.

Q And they publish or make avail abl e
information on total dollars received and howit's
spent ?

A To their board, yes.

Q In those neetings, is that correct?

A Yes.

Q kay. And the dollars received, would it be
correct to say that the majority of dollars received
for that pronotion conme fromldaho dairy farmers?

A Not any | onger.

Q And why is that?

A Because it's a national pronotion issue now,
and those dollars are sent nationally.

Q And there's no longer a state or regional
check-of f?

A Yes, | think they are, but they're invol ved
in the national organization.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

341

Q Oh, the local pronotion people have joined
forces wth the national organization --

A Yes.

Q -- to coordinate how they spend their noney,
is that correct?

A Yes.

Q kay. And is -- fromyour attending the
nmeetings and reviewing their material, is that -- is
t hat noney spent predom nantly on pronoting fluid mlk?

A Yes, on the Wasatch Front, | would -- fromny
observati on.

Q Okay. And does the Salt Lake City area or
the Western Market get a proportion, a fair
proportionate share of those pronotion dollars for
fluid mlk?

A | don't know. | don't know what they spend
national ly.

Q kay. And you don't know what portion of
t hat national noney cones back --

A No.

Q -- to this area?

MR. VETNE: Thank you.

JUDGE CLI FTON: Thank you, M. Vetne.
O her questions for M. G bbons?

(No response)
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JUDGE CLI FTON: There are none. Thank you,
M. G bbons.

(Wher eupon, the witness was excused.)

JUDGE CLI FTON: There are a nunber of dairy
farmers who would Ii ke to be heard this norning, and
this is a good tine for that. Wo would Iike to go
next ?

MR. HOLLON: M. Roy Renund would like to be
the next witness, if that's okay.

JUDGE CLIFTON: Al right. And do you have
copi es of your statement, M. Hollon?

MR. HOLLON: | do, yes.

JUDGE CLIFTON: Al right. Let's go off the
record while those are distributed and while M. Renund
approaches the w tness stand.

(Pause)

JUDGE CLI FTON: Back on record. Back on
record at 9:583.

M. Remund, | m spronounced your nane and to
make sure | have it right next time, would you state it
again for ne?

MR. REMUND: Roy S. Renund.

JUDGE CLI FTON: Good. Thank you.

M. Remund, would you state and spell your
full name, and then I'll swear you in?
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MR. REMUND: My nane's Roy, R-OY, S. Renund.
That woul d be R E-M U-N-D.

JUDGE CLI FTON:  Thank you.

Whul d you raise your right hand?

Wher eupon,

ROY S. REMUND
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

JUDGE CLI FTON:  Thank you.

M. Remund, would you tell us a little bit
about yourself, and then you may proceed w th your
stat enent ?

MR. REMUND: |'ma fourth generation dairy
farmer from Wber Valley, which is up by the Park City
area. |I'mthe only one owning the business, nyself and
a coupl e-three banks. W have about -- we m |k about a
170 dairy cows. W have about 220 dairy cows on the
farm

Because | live in the area that | do, there
isn't nmuch cropland available for us to produce our own
crops, so we have to bring nost of our commodities in
for the dairy which nmakes it also very difficult.

JUDGE CLI FTON: Thank you, M. Renund.

You may proceed with your statenent. Onh,
wait a mnute. | want to -- I'msorry. Thank you.
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|"'mglad you hesitated. 1'd like to take
your statenent into evidence first. Does anyone want
to Voir Dire M. Renund on what | am havi ng marked as
Exhi bit 25, which is his statenent?
(No response)
(The docunent referred to was
marked for identification as
Exhi bit Nunmber 25.)
JUDGE CLIFTON: Is there any objection to
Exhi bit 25 being admtted into evidence?
(No response)
JUDGE CLIFTON: There is none. Exhibit 25 is
hereby admtted into evidence.
(The docunent referred to,
havi ng been previously marked

for identification as

Exhi bit Nunmber 25, was
recei ved in evidence.)
JUDGE CLI FTON:  And now you may proceed.
DI RECT TESTI MONY
MR REMUND: | ama fourth generation dairy
farmer.
Thank you for holding this hearing on Federal
M|l k Market Orders. It is an honor to testify
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concerning the financially-devastating effect reform--
order reform has had upon dairy farmers in Utah, Oder
135 having the | owest blend price in the country.

Class 1 utilization over the last four years
has dropped fromthe high 40s to the m d-teens.

Qutside mlk pooling on our Order has had a huge
negati ve pay price inpact. The pooling provisions in
135 pronotes financial gains to those who don't supply
the Cass 1 mlk market.

Low m | k pay prices caused financial ruin for
about one-quarter of the dairy farners in the last four
years. | support Order 135 changes as requested by
Dairy Farnmers of America and Ut ah Dairy Association.
urge you to act as quickly as possible.

Dairy farnmers are tired of refinancing with
many banks, processing foreclosure proceedings. |'m
tired of going to bed at night with a sick stomach
wondering how to handle creditors. It is ny hope that
t hese hearings with the Departnment of Agriculture wll
allow Utah dairy farners to conpete fairly in the
mar ket pl ace.

| know the dairy farmers of Utah -- | know
the dairy farnmers of Utah appreciate your deep
concerns. Thank you again for holding this hearing.

JUDGE CLI FTON: Thank you, M. Renund.
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Are there questions for M. Renmund? Yes, M.
Marshall. Again, if you' d identify yourself.
CROSS EXAM NATI ON
BY MR MARSHALL.:

Q Good nor ni ng, Roy.

A Good nor ni ng.

Q Doug Marshall wi th NDA

A How you doi ng?

Q ' mdoing great. | just have two short
guesti ons.

First is that ny understanding is that you
are a director of Dairy Farnmers of Anerica on the Board

of Directors, is that true?

A No, that's not true. | am not.

Q You are not? kay.

A No.

Q Thank you for correcting that.

A | amon the Mountain Area Council, but I'm

not a director with DFA.

Q Al right. Well, then, since that term has
come up, perhaps it would be good to explain on the
record what the Mountain Area Council is.

A Well, originally when DFA was organi zed, al
the original directors fromthe conbined co-ops were
directors, and they have down-sized, so now |I'mnot a
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director anynore. Evidently | didn't get the job done.
Q But the Mountain Area Council, which is a

di vi si on of DFA, does have its own board and you are on

that board, is that correct?

A Yes, I'ma representative.

Q You're a representative on that board?
A Yes.

Q Thank you.

|"m particularly concerned about the
statenment that there was a financially-devastating
effect order reformhad upon dairy farmers in Ut ah.
Does -- to the best of your know edge, is
Dairy Farners of Anmerica going to present testinony to
docunent that statenent?
A | wouldn't think so.
Q You woul d think so?
A | would not think so. | don't speak for
managenent. | don't speak for DFA. Al | speak is

fromny viewpoint.

Q kay. | -- the problem| have is there's no
evidence to that. I[I'mnot trying to give you a hard
time. | just was hoping that maybe Elvin was going to

cover that in his testinony for you.
A We haven't visited about ny testinony. |I'm
sorry. |'mspeaking here as a dairy farnmer.
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Q kay. Well, I'"'mgoing to represent to you
that there will be testinony indicating that Utah
producers have benefitted nore fromthe federal order
changes that you've called federal order reform have
benefitted nore than they' ve been harned.

Do you have any comment as to why that m ght
not be the case?

A No, no comment.

Q Thank you very mnuch

A Thank you.

JUDGE CLI FTON: Yes, M. Stevens?
CROSS EXAM NATI ON
BY MR STEVENS:

Q Good norning, M. Remund. 1'd like to ask
you, in response to a previous question, you said --
you were asked what were the devastating effects.
think in your statenent, you gave a pretty good exanple
of what the devastating effects are. Wat are the
effects on you?

A How nmuch tinme do | have? |'ve been counsel ed
to say yes and no. That's probably the best way to do
this. 1I'mgoing to take just a m nute and expl ai n what
happens and what has happened in the dairy district.
kay?

| think that dairy farners that are in the
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ol der generation and that would be probably 60 and 70
have been -- have done quite well, but | think that the
peopl e that have had severe probl ens have been peopl e
i ke nmyself, where |'ve gone to Federal Land Bank, PCA
and borrowed a | ot of noney and carried a heavy debt
| oad to pay off ny brothers and sisters and ny father
to purchase the dairy farm That's where the
devastating effect has been.
In ny mnd, it's very clear that order reform
did that. | do not speak for DFA. | don't speak for
Utah Dairy Association. This is fromny viewoint as a
dairy farnmer.
Q kay. That's your situation. Are you aware
of your personal know edge and experience of other

situations --

A Yes.
Q -- of dairy farmers in Uah?
A Yes, many.

Q Wuld you like to -- would you like to put

that in the record?

A Sure. |'mnot going to name anybody.

Q No, | didn't ask you to nane nanes.

A | know of many. | know of many.

Q How many woul d you say?

A Well, there was, what, 583 dairy farmers
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t hree-four years ago and now there's 404.
Q And would you -- your -- it's your opinion

that that is as a direct result of the federal order

r ef or nf?
A | think it's had a lot to do with it.
Q And -- and those farners, the nunbers you
were describing, they were -- they were affected by --
A | know of many that were.

Q To the point where they went out of business?
A Yes.
Q Do you have any other opinions you'd like to
add on that?
A Heavens no.
Q | think you' ve done very well, sir.
A Thank you.
Q Thank you for your testinony.
JUDGE CLI FTON: Does anyone el se have
guestions of M. Renund?
(No response)
JUDGE CLI FTON:  No nore. Thank you, M.
Rermund.
(Wher eupon, the wi tness was excused.)
JUDGE CLIFTON: M. Hollon, who will testify
next ?
MR. HOLLON: G eg Radmal |, Executive Director
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of the U ah Dairynmens Associ ation, has testinony.

JUDGE CLIFTON: Al right. Good. Wuld you
come forward, sir, while your statements are being
distributed? W'IlIl go off record.

(Pause)

JUDGE CLI FTON: Back on record. Back on
record at 10:03.

Wul d you give the pronunciation again for
me?

MR. RADVALL: M nane is Gegory J. Radmal |
R-A-D-MA-L-L.

JUDGE CLIFTON: Al right. Thank you.

|"mgoing to ask that M. Radmall's testinony
be marked as Exhibit 26.

(The docunent referred to was
mar ked for identification as
Exhi bit Nunber 26.)

JUDGE CLIFTON: It's an extensive statenent
with many statistics. So, | would discourage but
invite Voir Dire.

MR. STEVENS: Your Honor, could you further
el aborate on that?

JUDGE CLIFTON: | think our best procedure is
to get it into evidence and | et cross exam nation take
care of the -- the concerns or issues, and | think
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there will be quite a discussion on cross exani nati on.

MR. STEVENS: Thank you, Your Honor.

JUDGE CLI FTON: You're wel come, M. Stevens.

There being no request to Voir Dire the
witness, is there any objection to the adm ssion into
evi dence of Exhibit 267

(No response)

JUDGE CLI FTON: There being none, Exhibit 26
is hereby admtted into evidence.

(The docunent referred to,
havi ng been previously marked
for identification as

Exhi bit Nunmber 26, was

recei ved in evidence.)

JUDGE CLIFTON: M. Radnmall, again if you'd
state your full nanme, spell it into the record, and
then I'Il swear you in?

MR. RADVALL: Gregory J. Radmall,
GREGORYJ. RADMA-L-L

JUDGE CLIFTON: Al right. Thank you.

Wher eupon,

GREGORY J. RADVALL
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

JUDGE CLI FTON: Thank you.
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M. Radmall, you may give us a brief
introduction, if you will, before you begin with your
st at enent .

MR. RADMALL: |'mthe Executive Director for

the Utah Dairynmens Association and have held this
position for about four years. Prior to that, | was
the Operations Director at the Uah State Prison for
Agriculture and O f-Property Inmate Wrk Prograns.
|"ve spent 25 years part-tinme as a DH supervisor. |
sold dairy and veterinary supplies in the '70s, and
|"ve owned a snmall herd of jerseys of ny own and not
been too far fromcows for nost of ny life.

JUDGE CLI FTON: Thank you.

Can everyone in the back hear M. Radmall or
shoul d he be closer to the mcrophone? You all can
hear himfine? Very fine.

You may proceed.

DI RECT TESTI MONY

MR. RADMALL: Thank you.

| attended the hearing on the Pacific
Nort hwest Order Pooling Standards held on Decenber 4th
2001, and in that hearing, | heard M. WIIiam VanDam
testify concerning the tenporary decrease in diversion
limts from99 percent to 80 percent and his request
that these diversion percentages be extended for
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several nonths in O der 124.

| understood the harmthat the Northwest MIk
Mar ket i ng Federation producers were experiencing. M
support for this reduction was stronger after hearing
heartfelt testinony from sonme producers concerning
their plight.

Today, the producers of Utah find thensel ves
inasimlar plight. Prior to the Federal MIk Market
Order Reforminplenentation in January of 2000, the
G eat Basin Order had a Class 1 utilization of 45.79
percent in '98 and 50.96 percent in 1999.

As a result of Oder Reform 2000, the C ass
utilization in Order 135 has gone down to 22.1 percent
in 2001, and in February 2002, it plunged to 17.35
per cent.

In this table, I've listed with the intent to
show a trend. Going back to 1995, the G eat Basin
Class 1 utilization was 34.95 percent, in '96, it was
34.63 percent, in '97, it was 37.41 percent, in '98, it
was 45.79 percent, in 1999, it was 50.96 percent. In
the Western Order in 2000, it dropped to 25.05 percent,
in 2001, it dropped to 22.1, and as | indicated a sharp
blip for one nmonth in February, it dropped to 17.35
per cent.

These figures are -- | went back to the
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Annual Reports fromthe Federal M Ik Marketing O der
and wi thdrew each of those figures fromthat report of
Cl assification of Producer Receipts.

In the process of creating O der Reform 2000,
t he USDA nmade an adm nistrative decision to yoke U ah
and the majority of Idaho producers together.
Traditionally, only a small nunber of |daho producers
were in the Great Basin Order and supplied mlk to the
fluid market in Uah. An incredible increase in the
amount of mlk being pooled in Order 135 and the snal
increase in Class 1 fluid mlk utilization has caused
this reduction in the utilization percentage.

The majority of fluid mlk utilization in
Order 135 is centered in Salt Lake City area, along the
Wasatch Front. The increased volume of Idaho m |k does
not have the physical ability nor is it intended to
service the fluid market in the Western Order

|"ve got a table that shows the total pounds
of mlk -- of producer mlk in 1999 being at
1, 859, 650, 515, with the Cass 1 utilization of
870, 762,555. In the 2000 Western Order, the total
pounds of producer mlk junped to 4,048, 483, 425 whil e
the Class 1 utilization only went up to 1,014, 180, 965.
Al so, the Utah production portion of that 2000 total
order pounds was 1,511,572,672, and | have tables that
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attach. Al of these figures cane fromthe Federa
M|k Market Order Reports that | was able to access
t hrough the Internet.

Thi s i nbal ance created by Order Reform 2000
has inflicted significant financial harmupon U ah and
| daho producers who have traditionally and regularly
supplied the needs of the local fluid market. USDA has
t he opportunity to renedy this damage that has been
inflicted on the Uah and Idaho m |k producers.

The reduction in the anount of producer mlk
eligible for diversion to non-pooled plants from 90
percent to 70 percent is -- is a step -- if you'l
allow ne to correct that -- is a step in the right
direction. This request for reduction to 70 percent is
warranted and in line with other federal orders.

In fact, in the April 1988 Order |anguage of
the G eat Basin Oder 139, the diversion limts were 60
percent for the nonths of April through August and 50
percent in the other nonths. Presently, the diversion
[imts in some of the other orders range from 50
percent in the Arizona, Las Vegas Orders, 60 percent in
the M deast Order, 25 to 40 percent in the Appal achi an
Order, 65 to 75 percent in the Central Order, 33 to 90
percent in the Sout hwest Order.

JUDGE CLI FTON: Excuse ne. |Is that to be 90
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MR. RADMALL: Which? In the Sout heast?

JUDGE CLI FTON:  Yes.

MR. RADMALL: |'ve got it as 50.

JUDGE CLIFTON: Al right. Thank you.

MR. RADMVALL: 33 to 50 percent in the
Sout heast Order, 90 percent in the Upper M dwest O der,
and to nmy know edge, that's the only other order with a
90- percent diversion, and these were taken fromthe
| anguages of each of those Orders under the producer
m | k description.

Utah dairy farmers urge USDA to adopt the
proposed -- Proposal Nunber 6 and reduce the anmpunt of
mlk eligible for diversion to non-pooled plants from
90 percent to 70 percent. W are confident that an
investigation will reveal adequate supplies for fluid
consunpti on woul d be avail abl e and the potential for
financial harmto Federal Order 135 producers would be
reduced under the revised diversion percentages.

Ut ah Dairynmens Association also gives its
support to Proposals 3, 4, 5 and 7, 8 and 9.

Thank you.

JUDGE CLI FTON: Thank you, M. Radmall.

| would invite cross exam nation. M.

Mar shal | ?
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CROSS EXAM NATI ON
BY MR MARSHALL.:

Q Good norning, G eg.

A Good nor ni ng.

Q Doug Marshall with NDA. Couple of questions
on your testinony, and then | want to nake sure |
understand the rel evance of sone of the statistical
i nformation you' ve provided.

First, | noticed that your association has
given its support to Proposals 3 through 9. D d you
di scuss Proposal Nunber 10, which would elim nate the
substantial anmount of pooling of California mlk that's
occurred on this Wstern O der?

A Yes, in fact, we did, and it's an oversight
that | didn't include Nunber 10 in the docunent.

Q Wul d you agree -- so, the UDA -- UDA does
support Proposal Nunmber 10. Thank you. W appreciate
t hat .

A We do, yes.

Q Wul d you agree that the conditions involving
the pooling of California mlk on the Western O der
have inflicted harmon Ut ah producers and t hat
therefore the Departnment of Agriculture should dea
with that issue on an energency basis?

A |"mnot sure that | have know edge of the
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need for an energency. It's beyond ny scope of
under st andi ng.

Q Fair enough. You attended the hearing in
Seattl e on Decenber 4th, and you described the increase
in the diversion limts from99 percent to 80 percent.

Just to clarify on the record, that was only

for part of the year, was it not?

A | think the actual request was through August
of 2002.
Q kay. 1'mgoing to represent to you that the

diversion limts of the Pacific Northwest O der had had
different percentages in different nonths of the year
and that it was 80 percent in sone of the nonths and 99
percent in sonme of the nonths and that the change was
to reduce for the 99-percent nonths the diversion limt

to the level of 80 percent that occurred in the rest of

t he year.
Does that sound correct as to --
A My menory --
Q -- what you recall of --
A -- isn't serving nme that well.
Q -- that neeting?
A So, | went back to the official Executive

Court Reporters mnutes. On Page 60, it said that,
"Therefore, M proposes that the reduction of diversion
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percentages from99 to 80 percent established in
January 4th, 2001, action of the P& Market
Adm ni strator be extended through at |east August of
2002." So, that was all | was going off of.

Q Right. Wuld you agree with ne that the
Order language will speak for itself as to what the
current provisions are and what was the subject of that
heari ng?

A Yes. M intent to -- to bring this subject
up was nerely to draw a parallel that diversion limts
are a concern in both 124 and 135 and that in ny sense
of fair play, that it seens that there ought to be sone
consi stency through orders allow ng those percentages
to be close.

Q That's fair. | just am hoping that you're
not testifying that the diversion limts in the Pacific
Nort hwest Order were 99 percent year-around.

A Again, | only took the statenent from Page 60
and fromwhat nmy nenory was of the discussion and that
there was a need in that Oder to -- to have them
reduce the 99 to 80.

MR. MARSHALL: | think that's adequate
clarification, and | think we can take adm nistrative
noti ce of those hearing proceedings to which M.

Radmal | refers.
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Do | need to request that formally, Your
Honor? Adm nistrative notice?
JUDGE CLI FTON:  No. Thank you.
MR. MARSHALL: Thank you.
BY MR MARSHALL.:

Q Returning to that hearing, you recall there
was no opposition to those proposals, were there? Ws
t here?

A No, there was not.

Q And do you suppose that woul d have been the
case if there was going to be a significant quantity of
mlk renoved fromthe pool as a result of those
pr oposal s?

A | don't knowthat I -- 1 -- | can say that.

Q Well, let me just ask.

A My -- ny understanding --

Q Excuse ne.

A -- of those that were pooling, it was their
intent to support the spirit of fairness and fair play
and to expect sonme changes in both 124 and 135
reciprocal ly.

Q Did you hear any testinony that any
signi ficant nmenbers or producers would no | onger be
able to pool if those changes were inplenented?

A Not to ny recollection.
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Q kay. So, the parallel fails at that point
t hen, does it not, to this hearing?

A Well, nmy understanding is there was a
signi ficant nunber of producers that were taken off on
that Order during Order Reform So, | --

Q Producers were taken off of Order 124 as a
result of Order Refornf

A O out of that -- out of Oregon. Maybe |
should clarify that.

Q |"mgoing to represent to you that the
Pacific Northwest Order during the Order Reform process
was one of the few, maybe perhaps the only, federal
order that did not change its boundaries. Do you have
any know edge to the contrary?

A No. | stand corrected.

Q Al'l right. Thank you.

You' ve heard testinony today from-- and
yesterday fromdairy producers in Uah indicating a
belief that the so-called Federal Order Reform process
that becane effective in the year 2000 has been -- has
caused or led to sonehow the decline in producer
nunbers in Utah. | did not see that in your testinony.
But et me ask you this.

As we | ook at the uniformmlk price colum
of your statistical information on the first page of
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your exhibit, there in the center, you can see, as |
think you put it, atrend of mlk pricing, and I'm
asking you if you believe that the trend of pricing
frompre-'99 to after '99 has been a result of --
excuse me -- has resulted in -- do you think that that
trend has resulted in dairy farners in U ah being
driven out of business?

A | think it's been a significant contributing
factor.

Q When you | ook at that low price of $11.19 for
t he year 2000, that would be an econom cal |l y-stressful
period for dairy farmers, would it not?

A For the majority of dairy farners, yes.

Q Do you believe that that |low price was the
result of Federal Order changes that have been made in
2000 as conpared to the general |ower |evel of prices
t hroughout the country as a result of depressed cheese

and butter markets?

A | think they're both accurate statenents.
Q Returning to the second page of your prepared
testinmony, -- |'ve no questions on that.

Let me just turn to your exhibits and just
ask you to tell ne the significance of the tables and
why you put theminto evidence.

A Wiy | used this exanple?
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Q Yes. Precisely.

A It's ny understanding that the -- the whole
Federal M Ik Market Order system the part of the
original intent, going clear back to 1937, was to all ow
a systemthat provided fresh wholesone mlk to the
consumer on a consistent basis and -- and providing a
way for production to be bal anced sonewhat so that
there isn't an oversupply and thus thereby because of
the mlk's unique handling properties and in terns of
need to be to the market in a reasonable tinme, that the
fluid market plays a significant anount in any Order,
and so nmy point was trying to show that while a | ot of
the itens that affected this Oder, Oder Reform being

one of them |ow federal prices across the country

bei ng another, there still is a trend to show that
there was -- in terns of the present Order, the
significant anount of the -- the Cass 1 usage was --

was based here in U ah, of which Utah dairynmen through
the Great Basin Order had an access to that -- that
Class 1 utilization.

Also, I'll give you an exanple of where |
l[ive. 1 lived in West Lehigh. 1In the |last six years,
an area that I've known personally had 440 people
living in it, now has 6,000 people living in it. Now,
if you don't think Class 1 utilization has gone up
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anongst those 6,000 young people with young children, I
didn't -- | would choose to differ with you, and so |
wanted to point that out, that through the growth that
we' re experiencing and sone woul d say phenonmenal growth
we' re experiencing, there's growth throughout the Inter
Mountain West, including in Idaho, |I grant you that.
|"ve been up there several tinmes and can appreciate the
growt h everybody's goi ng through.

But we do have a significant interest here,
and a lot of mlk's consuned by Utah famli es.

Q kay. Wth respect to West Lehigh, has that
been a dairy area?

A Goi ng back, | used to -- when | started
testing cows in 1971, there were about eight dairies in
Lehigh. Presently, there are zero.

Q And woul d that be a reflection of population

gromh into that area and the difficulty --

A Yes.

Q -- of being a good neighbor to --

A Yes, yes.

Q To --

A A lot of good bottom |l and s been used.

Q So, you -- that's a shane. |'msure we all
share that wistful viewthat -- that good agricultura

| and shoul d not be used that way.
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A | guess you could count ny dairy as being one
of those.

Q That may be good news, then.

A Well, you know, | have another thought on
t hat .

Q But you'd agree with nme that that would be an
exanpl e of factors other than Federal Order factors

that woul d cause a decline of producer nunbers --

A Sure.

Q -- in this region?

A Sure. There are several.

Q Turning to Page -- well, it says on the
bottom Page 2. | guess it's the next-to-last page of
your exhibit. | see sonme data from Oregon and from

Utah, and |I'm puzzled by this, the use to which that
data m ght be nade.
Way did you think that that m ght be

rel evant, and what significance do you draw fromthat?

A Well, | guess the point there that | was
trying to showis that of the 870,000 -- and bear in
mnd, there's a | oose association, but 1999, the O ass
1 utilization was 870,762,000 in the G eat Basin O der.
The next year, the total U ah production -- that was
the only information | could find. | wanted to show
what the Utah -- total U ah production was.
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So, you know, that roughly equates to 50
percent, if you were to --
Q kay. So, if your reason for introducing
this had nothing to do with Oregon and had everyt hi ng

to do with the Utah nunbers, it happened to be on that

page?
A Yes.
Q Now, I'"'m-- now, |I'mtracking with you
A | included the page just because | wanted to

show -- you know, | wanted to nake sure that everybody
knew that | could justify these nunbers. | just didn't
t ake them out of here.

Q Sure. | followthat, and | appreciate that.

| was just puzzled by the inclusion of the Oegon

nunbers.
A No, they were not neant to be included there.
MR. MARSHALL: Okay. | think I have no
further questions. | thank you very much for your
hel p.

JUDGE CLI FTON:  Thank you, M. Marshall.
O her questions for M. Radmall? M. Vetne?
CROSS EXAM NATI ON
BY MR VETNE:
Q Good norning, M. Radmall.
A Good nor ni ng.
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Q Thank you for com ng.
A Pl easure to be here so far.
Q The Utah Dairymens Association. Is -- is
that a trade association that, anong other things, has
| obbyi ng functions?

A Smal | | obbying here in the state, yes.

Q Is it made up of individual farner nenbers?
A It is, yes.

Q Does it have associ ati on nenbership?

A It does. Although the association in the by-

| aws represent all Utah dairynen, sone are voting
nmenbers that pay dues and others that do not pay their
dues and are non-voting nenbers.

Q Okay. Wiat portion of Idaho -- I"'msorry --
of Utah dairy farmers does UDA represent?

A Wel |, again, including non-voting nenbers, a
hundred percent of the dairynen.

Q kay. O the voting and non-voting nenbers
of Utah Dairynens Association, what portion are
cooperative nenbers and what portion are independent?

A Hm Inny mnd, it's about 80 percent are
cooperative nmenbers, but | could be off just a few
per cent .

Q kay. Eighty percent, nore or less. And
what portion of that 80 percent, nore or less, is DFA?
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A Ei ghty percent. | should take that back
There's probably a handful, maybe two percent, that are
-- that are involved, that are Magic Valley --

Q So -- okay.

A -- nmenbers.

Q So, of the 80 percent that are co-op nenbers,
all but two percent of that 80 percent are DFA?

A Yes, that'd be accurate.

Q Wth respect to the colums on Page 1 of your
testinmony, is it your intention to show your belief
that prices have generally -- uniformprices have
generally gone down as a result of Federal Order
Ref or n?

A No. M intention was only to -- to show the
trend in Cass 1 utilization.

Q Wiy is the uniformprice, mlk price colum

there at all?

A Just general information.

Q | see. You didn't intend anything by it?

A No. | -- when | -- when | put sonething
down, | like to give them a broader picture of things,

ot her than just one specific snapshot, and | think, you
know, in ternms of what I"'mtrying is that there's --
this is just one factor. There are a |ot of factors
that -- that -- and changes that have affected
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dai rynmen, sone of them good, sonme of them not so good.

Q Okay. Do you have any know edge what soever
on what the uniformmlk price would have been in 2000
t hrough 2002 currently had the Cass 3 price continued
to be the nover of the Cass 1 price?

A | do not. | amnot able to conpute that.

Q kay. At the bottom of Page 1, you refer to
"Idaho m I k", and you -- with respect to that mlk, you
make two concl usions or assertions. One is that that
m | k does not have or is not intended to service the
fluid market of the Western Order

Do you have any personal know edge of
statenments of any Class 3 handler or dairy farmer
delivering to a Cass 3 handler that they would not
serve the fluid market if their mlk is needed and
asked for?

A No, | do not.

Q The source of your use of the word
"intention" then is what, out of the -- out of the
clear blue sky? It -- it's sinply an inpression that
you reached because none of that mlk or little of that
mlk actually goes into C ass 1?

A It's nmy inpression of the -- | guess, the
common sense approach of things. As | |ook at the
devel opnment of the -- the dairy industry in this Oder,
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and as | | ook at dairymen expanding from 1,000 to 5, 000
cows, 5,000-10,000 cows in |Idaho, maybe the Treasury
Val ley area, with a contract with a cheese plant,
common sense would tell nme that that expanded m |k
really wasn't intended to serve the Salt Lake fluid
mar ket .

Q kay. And with respect to a producer
expanding froma few hundred to a few thousand cows in
t he Cache Vall ey and Cache County, can you draw any
ot her concl usi ons?

A | guess if they were a DFA nenber and which
nost of which we've already established that 78 percent
are, and DFA has a fluid contract, | would then
concl ude t hrough common sense that they would have a
market in -- an access to the fluid market.

Q An access, but if the fluid sales of DFA on
the day before the expansion were no greater than the
fluid sales on the day after the expansion, an
expansi on of herds would still be used for sonething
ot her than Cass 1, correct?

A Well, servicing the Class 1, as | heard you
ask Conm ssioner Peterson, includes also enough surplus
to be able to service the highs and | ows of the market.

Q kay. Is it your hope that as a result of
this hearing, the ambunt of mlk that can be pooled on
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the Western Order is limted to Class 1 and the
reasonabl e reserve to Cass 1?

A | think reasonable is the key word there, and
whet her or not | have the ability to determ ne what
t hat reasonabl eness is, | don't have access to that
information, but yes, | think that woul d be sonething
t hat we woul d hope woul d happen.

Q So, given that there may be different
opi nions as to what reasonable reserve is, your answer
nevertheless to the question is yes?

A Yes.

Q You al so say on the bottom of Page 1 that
"mlk in Idaho does not have the physical ability to
service the fluid market in the Western Order." What
do you nmean by the use of the term "physical ability"?

A Well, again, | think that it -- fromny
understanding of it, they don't have access to the
mar ket .

Q Meani ng that once the silos in the
distributing plants are already full of -- of mlk, you
can't put nore in because it would overfl ow
essential ly?

A No. Well, neaning that certain entities have
contracts for fluid mlk and once those contracts are
filled, there's a finite amount of fluid mlk that's
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going to be consuned, and so do they really have access
to the market even though they have the -- the mlk and
maybe they m ght have an intent, but you would al so
have to have access or the ability to -- to do that,
and so | would consider access being that they may have
all the intention in the world of selling mlk in the
fluid market but are the fluid processors in the
position to be able to utilize that m|k?

Q Okay. So, it's your opinion and your counsel
to the Secretary that if mlk does not have access to
the fluid market as you've described that term it

shoul dn't participate in the pool ?

A Well, | guess ny -- | would -- let ne see if
| understand that, that if -- if | was affirmative in
that, then | would -- or if | was negative in that,

then I woul d believe that anybody that expanded mlk in
any area of Order 135 would have a -- a right, | guess,
to be able to supply mlk to the fluid market, and |
personal |y believe that the market ought to be
per f or mance- based, the ability to perform and | guess
the question | would have is, why was the Great Basin
at one tinme 60 percent and now we're 90 percent? \Wat
took place to -- to -- to effect that change?

Q Is -- is -- are you saying that if mlk is
avai l able for Cass 1 but not needed in Cass 1, it
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shoul dn' t pool ?

A Vell, | think it cones back to what |'m
saying, is that reasonable diversion limts is what
control s that.

Q Are you able to answer my question yes or no?
If mlk is avail able but not needed by Cass 1, it
shoul d not pool ?

A Def i ne "avail abl e".

Q If mlk is Gade A sitting up in Southern
| daho and nobody wants it in the fluid plant, it's
available. That's nmy definition of available. If it's
avai | abl e but not needed, it should not participate in
the pool, is that your opinion? Yes or no?

A Well, do | have to say yes or no? Can |
expand just a little bit?

Q You can say yes and expand or no and expand
or if ny question doesn't nmake any sense to you.

JUDGE CLIFTON: O you may say | cannot
answer that question yes or no.

MR. MARSHALL: Yeah. GCkay. Whatever.

MR. RADMALL: [I'mnot able to answer that
with a yes or no.

BY MR VETNE:

Q You referred to and you said you wanted to
refer to -- on Page 1 as well as in the table, tables
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attached, there was a 50-percent utilization or so of
-- Cass 1 utilization of Great Basin m|Kk.

A The final year of the G eat Basin M|k Market
Order, yes, it was 50.96.

Q Al'l right. And you benpan the fact that
after it was 50 percent, it went down to 20 percent?

A | nmerely show a trend that it has dropped by
over half.

Q Okay. Are you aware that the 50-percent
Class 1 utilization in 1999 was a product of voluntary
di sassoci ation fromthe pool of Cass 3 mlk by
sonmebody because the Class 3 mlk price was higher than
t he bl end price?

A | would say that |I'm probably aware that
there's an aberration in that 50 percent.

Q Yeah. And if you would turn to your Table 4,
Order 39, Cassification of Receipts in 1999, under the
Class 3 colum, you'll see that there are three nonths
in which Cass 3 was bel ow 10 percent and one nonth in
which it was bel ow four percent. Do you see that?

A Hm hnm

Q Wul d you agree with me that 50 percent C ass
1 utilization is not representative of the Cass 1 use
of m |k produced in Uah?

A | don't know that it breaks it out into Utah.
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Q It doesn't.

A So, | would say that according to the Federal
M1k Marketing O der statistics, that 50 percent is an
aberrati on.

Q Yes, sir. Do you agree with the testinony of
Conmi ssi oner Peterson that whether or not a dairy
farmer shares in federal order pool, should be a
function, at least in significant part, of whether that
producer's mlk is used for Cass 1 products?

A In terms of the intent of the Order and that
Class 1 includes mlk setting ready and able and
willing to serve that market, | would agree wth that,
yes.

Q If it's ready and willing but there is no
Class 1 market for it, is nmy understanding correct from
what you just said that it should not participate in
the pool if it's used every day of the nonth, every
month of the year for Class 3 purposes?

A Well, I -- 1 think that there's exanples in
other Orders where there -- there's a -- been deci ded
to read what this surplus or what this service of the
pool and what percent of the diversion is reasonable.
We cone back clear to the whole issue of the diversion
s 90 percent reasonable or is 70 percent or 80 percent
or 65 or 50? That needs to be | ooked at, and all |I'm
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trying to do is get the Admnistration to take a hard
| ook at -- at what those diversion needs are.
Q Okay. M question related to not the
per cent age of diversion but how a producer's mlk was
actually used, in what class, and I'l|l paraphrase the
guestion to nake it nmore simlar to what | asked
Conmi ssi oner Peterson.
Is the use to which a producer's mlk is put
a factor that you believe and you woul d counsel the
Secretary to consider in setting diversion limts which
allowed mlk to qualify or not qualify?
A Yes, | would agree with that.
MR. VETNE: Thank you.
JUDGE CLI FTON: Thank you, M. Vetne.
| think it's tinme for us to take a 15-m nute
break, and then we'll resume with this witness to see
if there are any further questions. So, please be back
and ready to go at 11:00.
(Wher eupon, a recess was taken.)
JUDGE CLI FTON: Back on the record. Back on
record at 11:02.
Does anyone el se have questions for M.
Radmal | ?
(No response)
JUDGE CLI FTON: There being none, M.
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Radmal |, thank you. You may step down.

(Wher eupon, the witness was excused.)

JUDGE CLI FTON: Who would |ike next to
testify?

MR. BESHORE: M. Ronald Stratford wll
testify next, | believe, Your Honor.

JUDGE CLI FTON: Thank you, M. Beshore.

M. Stratford, will you conme forward? Good
nmorning, M. Stratford.

MR. STRATFORD: Good norni ng.

JUDGE CLIFTON: Are there witten copies of
M. Stratford's testinony?

MR. BESHORE: | don't believe so.

JUDGE CLIFTON: Al right. So, M.
Stratford, you will be reading a statenent?

MR, STRATFORD: | wll.

JUDGE CLIFTON: Al right. But you don't
have copies for us to make exhibits as well?

MR. STRATFORD: | could give you m ne.

JUDGE CLIFTON: Well, no, | don't want to
take just one.

MR. STRATFORD: | don't.

JUDGE CLIFTON: Al right. Very fine. Then
read carefully and take your tine so that the
transcript will be accurate as to your statenent.
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Al right. First, I'd like to swear you in.
MR. STRATFORD: M. Beshore, do you -- do you
want to give up that copy | gave you or --
MR, BESHORE: | --
MR. STRATFORD: We could enter it into the

record.

MR. BESHORE: | could do that. If -- if --
we do have another copy. | nean, | have one which we
can -- we can mark and nake copi es and have it nade

part of the record, if that would --

JUDGE CLI FTON: That woul d keep everything
t he sanme, which | would appreciate it.

MR. BESHORE: That'd be great.

JUDGE CLIFTON: On, all right. Now, the copy
that M. Beshore has is identical to the one --

MR, STRATFORD: It is.

JUDGE CLIFTON: -- you have?

MR, STRATFORD: It is.

JUDGE CLIFTON: Al right. Then, M.
Beshore, if you'll hand yours to the court reporter?
|s either one nore original than the other?

MR. STRATFORD: No.

JUDGE CLIFTON: Al right. Then I'd ask the

court reporter to mark that as Exhibit 27.
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(The docunent referred to was
marked for identification as
Exhi bit Nunber 27.)
JUDGE CLI FTON:  And then, when we're --
MR. BESHORE: We will see that sufficient
copies are available for the -- for the record.
JUDGE CLI FTON: Excellent. Thank you.
Because we don't have sufficient to pass
around, I"'mgoing to wait until after the w tness has
testified to admt it into evidence, but | would like
now for the witness to state his full nane, spell his
nanme, and then I'Il swear himin.
MR. STRATFORD: M nane is Ronald O
Stratford. RONAL-DO ST-RAT-F-ORD
JUDGE CLI FTON: Thank you, M. Stratford.
Wher eupon,
RONALD O. STRATFORD
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:
JUDGE CLI FTON:  Thank you.
Pl ease tell us about yourself before you
begin with your statenent.
MR. STRATFORD: |'ma dairy farnmer from Weber
County in Northern Utah, fourth generation on the farm
second generation dairy. |[|'ve been in the dairy
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business all ny life. W have up to 300 head of
Hol stein cattle, farm about 600 acres, in business with
ny brother, and that's about it, | guess.

JUDGE CLI FTON: Thank you, M. Stratford.

You may proceed with your witten testinony.

DI RECT TESTI MONY

MR. STRATFORD: Dear Sirs: M nane is Ronald
Stratford. | ama dairy farnmer from Wber County,
Northern Utah. [|'ve been involved in the dairy
business all my life. W mlk about 314 cows and farm
about 600 acres in alfalfa, hay and corn.

| amcurrently serving on the Board of
Directors of the Utah Farnmers Union, representing dairy
and the Utah Dairynens Associ ati on.

Weber County dairy farmers mrroring what is
happening in the state are becom ng an endanger ed
species. Just |ast year, cal endar year 2001, five
dairy farmfamlies, neighbors of mne, in ny county
| eft the business. This represents 14 percent of the
dairymen in nmy county and a simlar nunber of the cow
herd. | have personally know or known all of these nen
all of my life. They, too, have been associated with
the dairy their entire |ives.

Most have mai ntained up-to-date farns with
nodern farm ng practices. Al have been successful for
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the majority of their lives. Liquidation of their
dairy herds and thus their way of life was not in al
of their long-range plans. One of themleft to retire,
t he other four, however, left because econom cs
dictated that they nust. | have struggled personally
in my operation as | watch our debt |oad increase
al nost annual | y.

Farm ng has al ways been filled with
uncertainties. It does seemhighly unjust to ne,
however, that soneone totally disassociated with ny
operation with the stroke of a pen can hinder ny
ability to earn a profit. This is precisely what
happened when Federal Order Reformtook effect in 2000.
The old Great Basin Order had traditionally been a
Class 1 market. There are pros and cons to |iving and
farmng in such an Order

Those who serve the Order should therefore
benefit by that service. Wth Order Reform however
the profits fromservicing a Cass 1 market are now
shared wth those who have not and never intended to
serve that market. This seens totally inequitable to
me and has created further hardships for ny area and
t hose that support us.

In publications that report mlk prices from
around the country, it is with no small disdain that |
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noti ced that our Order as with our old Order is
consistently half or near the bottomof the list. |
have consi dered on many occasions why that is so. It
is difficult -- it was difficult enough to remain
profitable under the old Order and that difficulty has
i ncreased.

| urge the Departnent of Agriculture and
t hose who adm nister it to carefully consider the
proposal s that have been offered to cl ose these
| oophol es and return sonme equity to our narket.
Thank you.
JUDGE CLI FTON: Thank you, M. Stratford.
Cross exam nation? M. Marshall?
MR. MARSHALL: Thank you, Your Honor
CROSS EXAM NATI ON
BY MR MARSHALL.:
Q Good nor ni ng, Ron.
A Thank you.

Q Just a quick question regardi ng Weber County

itself. Is that around Ogden?
A It is.
Q I s that one of those counties that's rapidly

adding a | ot of people?
A | don't knowthat | would call it rapidly.
We are growi ng steadily.
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Q Is there pressure on dairy farners in Wber
County because of encroachi ng popul ati on growt h?

A There is.

Q s that one of the factors maybe in sone of
t hese four -- excuse ne -- five farnms that went out of
business this last year? Wre all those not such a
situation?

A O those five |l -- | nentioned, | would say
the one that chose to retire, that was a factor. The
ot her four were not.

Q But for the one who chose to retire, it m ght
have been a good t hing.

A Yeah.

Q Yeah. Wth respect to the profitability
issue -- by the way, are you -- how -- where do you
ship your m |l k?

A My m |k goes to DFA.

Q And would it typically go to a plant there in

Qgden?
A It goes to the Kroger plant in Layton.
Q Layton. Do you receive the full blend price

from DFA every nonth?
A Most nont hs.
Q But not al ways?
A | don't think so.
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Q kay. So, --

A Well, it would be a rare occasion that | did
not receive bl end.

Q Was that true a year ago?

A Yes.

Q May | ask you a question |I've asked others?
|'"mgoing to represent to you that there's sone
testinony that's going to cone into the record show ng
that the same stroke of the pen you referred to
acconplished things that were positive for Utah
dai rynmen and that on net bal ance, you have benefitted
nore fromthe changes in the Federal Orders in the year
-- it becane effective in January of 2000 -- than were
-- than the -- benefitted nore than you were hurt and
that as a result, you're receiving nore benefit from
the Federal Order today than you were prior to January
1 of 2000.

Do you have any information such that you

woul d i ke to challenge that statenment?

A No. | -- 1 -- for thelife of ne, | can't
under stand how -- how Class 1 utilization can drop and
that still be the case. | -- 1 couldn't --

Q Have you consi dered the inpact of higher
Class 1 prices?
A No.
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Q Have you consi dered the inpact of higher
Class 2 prices?

A No.

MR. MARSHALL: Thank you.
JUDGE CLI FTON:  Thank you, M. Marshall.
O her questions? M. Vetne?
CROSS EXAM NATI ON
BY MR VETNE:

Q Good norning, M. Stratford.

A Good nor ni ng.

Q You referred to some unit of mlk or units of
m |k that you described as not having and not intending
to serve the fluid market.

A Yes, sir.

Q Ckay. Do you have personal firsthand
know edge of any statenent by a manufacturing plant
handl er or by a dairy farner delivering to a
manufacturing plant that their mlk would not be
avai l able and is not intended to be available for fluid
use if it's needed?

A No, sir, no firsthand know edge.

Q kay. Is your use of the word "not intended"
sonmet hing that you cane up with or is it sonething that
was suggested to you by others?

A That was of nmy own volition.
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Q kay. And when you refer to what you believe
the intent of other people concerning whose intent you
have no firsthand know edge, are you sinply making
assunptions on the basis of which mlk is used?

A That was -- that was based on the growth that
| have witnessed in Magic Valley area along with the
gromh in the processing plants that are there to take
care of that grow h.

Q Ckay. Isn't it true that there has been

simlar growth over the | ast decade in the Cache

Val | ey?
A | would -- | would think that is not true.
Q In terns of absolute degree, but there has

been growmh in the Cache Valley, correct?

A Not in the nunber of producers. | don't know
on the volune of mlk, but producers certainly are
down.

Q Okay. Producers are down. Producer nunbers
bei ng down doesn't mean that m |k production is down,
does it?

A No, it does not.

Q kay. And in fact, mlk production has grown
in the state of Utah consistently over the past 12
years?

A To a small degree, yes. It's not a large
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grow h, but it has naintained kind of steady or snal
growt h, to my understandi ng.

Q Are you not aware that the production for
2001 was approximately 25 percent -- represented a 25-

percent increase from 19907?

A In the state of Ut ah?

Q Yeah.

A | was not.

Q Okay. Would that surprise you?

A It woul d.

Q Okay. And when you refer to mail box prices,

isn't it true that mail box prices reflect a | ot of
t hi ngs other than Federal Order blend prices?

A | know what it refers to on ny farm

Q And what does it refer to on your farnf

A It refers to the price that | receive for ny
m K.

Q The check. Are you aware that mail box prices
as reported by USDA include and nmake no judgnent about
the way in which your cooperative, for exanple, shifts
its national proceeds between producers in various
pl aces within regions and between regi ons?

A | have no know edge of that, no.

MR. VETNE: Thank you.
JUDGE CLI FTON: Thank you, M. Vetne.
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M. Beshore?
CROSS EXAM NATI ON
BY MR BESHORE:

Q M. Stratford, you' ve noted in responding to
one of M. Vetne's questions that you' ve observed from
your |location in Wber County, Utah, the expansion of
manuf acturing capacity in mlk production in the Mgic
Val | ey of | daho.

A | have.

Q kay. And what you referred to there is the
expansi on of cheese plant manufacturing capacity
primarily?

A It is.

Q kay. And have you observed and noted that
those -- the cheese plants have solicited and attracted
producers to conme and produce mlk to nake cheese up in
the Magic Valley?

A Say that again, please.

Q Wel |, have you observed that the conpanies
bui | di ng cheese plants and expandi ng the cheese pl ants
have attenpted to attract dairy farnmers to cone up and
produce mlk to put through those cheese plants?

A Well, they haven't come to Utah, at least in
my area, but |I'massuming they certainly have in their
own area.
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Q Okay. Wien you talk about mlk -- when you
made observations in your testinony about which you
were interrogated about the intention of, you know,
your observed intention, is it -- would it be fair for
me to conclude that when you see people building
dairies, building cheese plants and building dairies
and expanding dairies in the proximty of those cheese
plants to supply those cheese plants, that they're
intending to supply the cheese plants and nake --
A That woul d be fair, yes.
Q kay.
MR. BESHORE: Thank you.
JUDGE CLI FTON: Thank you, M. Beshore.
Does anyone have additional questions for M.
Stratford? Yes, sir.
MR REITSMA: H. M nane is John Reitsma
and | am a producer in the Mgic Valley.
JUDGE CLI FTON:  Thank you. Wbuld you spel
your |ast name?
MR. REITSMA: The last nane is RE-I-T-SSMA
JUDGE CLI FTON: Thank you, M. Reitsma
MR REITSMA: | want to ask M. Stratford a
few questions about the four people who went out of

busi ness here because of econonics.
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CROSS EXAM NATI ON
BY MR RElI TSMA:

Q How many cows were these cows m | king?

A The one gentl eman had been -- he was only
mlking a small nunber of cows. He had been in the
dairy business and had gotten out, had to re-enter it
on a small basis. He was m | king about 40 head.

The dairyman that retired was m |l ki ng around
a 150 head. Another of the ones that sold his herd was
m | ki ng about 70 or 80 head, had al ways been about that
| evel. There was one up in the Oyden Valley that they
were m | king about a 180 head that went out -- that
sold their dairy farm and the one closest to ne was
m | ki ng about 240 head.

Q Okay. According to nmy cal cul ations, we are
the bad guys in Magic Valley in trying to get the noney
there fromyou guys, but the difference is right now,
there's a usage of 17 percent in the Oder. If we
woul d up that to, let's say, 30 percent, on a hundred-
cow herd, that's going to make a difference of about
$300 a nont h.

Do you think themthere people would have
sustained in this business, would have stayed in
busi ness because of $300 a nonth?
A Well, sir, it certainly couldn't have hurt.
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Q It couldn't have hurt, but do you think --

A And over a period of --

Q Coul d there maybe be ot her reasons why sone
of these people didn't nmake it?

A Certainly.

Q kay. This is -- we're talking Orders here,
and everything gets bl aned because we in the Mgic
Val | ey take noney away from you guys supposedly. |
t hought this -- when | came to this country, it was one
country, and we were one Order. $10 a day, | cannot

see that anybody would stay in this business. Maybe

they got -- you guys here, you got to | ook wthin.
A No, | couldn't see how anyone could stay in
busi ness.
MR REITSMA:  Well, that's all | wanted to

ask. Thank you.
JUDGE CLI FTON: Thank you, M. Reitsma
Are there any other questions for M.
Stratford? M. Tosi?
CROSS EXAM NATI ON
BY MR TOSI:

Q Thank you for appearing here today, M.

Stratford.
A You' re wel cone.
Q For your testinony and your participation.
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Your statenent didn't relate and your testinony did not
relate any specific support for any of the proposals
t hat were considered today at this hearing.
Are there any specific proposals that you
would i ke to say that you as a dairy farnmer support?
A | would certainly support the -- the Nunber 6
that would tighten up the diversion limts. Likew se,
| woul d support Number 2 that would -- that would stop
t he doubl e di pping, and | guess those two are the ones
|"mnost famliar wth,
MR. TOSI: Thank you, sir.
JUDGE CLI FTON:  Thank you, M. Tosi.
M. Marshall?
MR. MARSHALL: One quick foll ow up.
CROSS EXAM NATI ON
BY MR MARSHALL.:
Q Ron, do you nean Proposal Number 10 that
woul d stop the doubl e di pping?
A Yeah. |If that's the nunber. Yeah.
MR. MARSHALL: Thank you.
JUDGE CLIFTON: Are there any other questions
for M. Stratford?
(No response)
MR. STRATFORD: Thank you.
JUDGE CLIFTON: Al right. There are no
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nore. Thank you, M. Stratford.

Oh, M. Stratford, let ne take that one, and
then you can get another copy. Al right. Thanks so
much.

(Wher eupon, the wi tness was excused.)

JUDGE CLI FTON: Does anyone have any
objections to Exhibit 27 being admtted into evidence?

(No response)

JUDGE CLI FTON: There being none, Exhibit 27
is hereby admtted into evidence.

(The docunent referred to,
havi ng been previously marked
for identification as

Exhi bit Nunmber 27, was

recei ved in evidence.)

JUDGE CLI FTON: M. Beshore?

MR. BESHORE: Yes. M. Richard Eakl e,
another dairy farmer, would now like to testify.

JUDGE CLI FTON:  Thank you.

Pl ease conme forward, M. Eakle. M. Eakle,
if youll state your full name and spell your nane for
us, please?

MR. EAKLE: It's Richard Eakle, RI-GCHA-RD
Eakl e E- A-K-L-E.

JUDGE CLIFTON: Al right. You' ve handed ne
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and the court reporter copies of your statenent. Wre
there sufficient copies to distribute --

MR, EAKLE: No.

JUDGE CLIFTON: -- to the participants?

MR. EAKLE: No, there wasn't.

JUDGE CLIFTON: No? Al right. Then here
again, I'mgoing to ask you to, when we get to that
part, read it into the record very carefully because
peopl e won't have copies and take your tinme, go slowy,
if youwll, and then | would like to nmake it an
exhibit, and M. Beshore, will you also | end your
service in making additional copies afterwards?

MR. BESHORE: Yes, we will.

JUDGE CLI FTON:  Thank you.

W will mark M. Eakle's testinony as Exhibit
28.

(The docunent referred to was
mar ked for identification as
Exhi bit Nunber 28.)
JUDGE CLI FTON: M. Eakle, would you raise
your right hand, please?
Wher eupon,
RI CHARD A. EAKLE
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:
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JUDGE CLI FTON:  Thank you.

M. Eakle, you may tell us about yourself.

If you want to just read your statenent about that, you
may, but if there's sone additional information you'd
i ke us to have before you begin to read your
testinmony, please proceed.

DI RECT TESTI MONY

MR. EAKLE: MW name's Richard Eakle. 1'ma
dairy farmer in Box Elder County. Oiginally, | was a
dairy farmer in Wods Cross, which is five mles just
north of Salt Lake City. It's a fourth generation
farm W' ve been shipping mlk to the Salt Lake City
fluid mlk market for -- since the Depression it says
in my thing.

My nane is Richard Eakle. | own and operate
with ny father, brother and cousin a 600-acre 250-cow
dairy farm60 mles north of Salt Lake City. Wen
cane to these hearings, | had no intention of
testifying, but after listening to what had been said,
| felt a need to share ny feelings, how I felt.

My grandfather started this dairy during the
Depression, delivering his bottled m |k door-to-door in
Salt Lake GCity. His full intent was to please the
custonmers with a regular quality supply of mlk. This
is still our intent today. The mlk that |eaves our
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dairy goes to a fluid mlk plant in Layton, Ut ah.

| was raised on the values of hard work,
honesty and integrity. Wat | have seen in the
| ooseness of these policies has allowed others to do
just the opposite. These practices have caused a
reduction in the mlk price to ne and others in our
area causing many to go out of business.

Because of the 90/10 program it allows G ade
A mlk never intended to the fluid market to be priced
in the blend price. | think that it is inportant to
have these percentages changed to the 70/30 to stop
this Gade Amlk frombeing priced in the fluid mlk
mar ket .

We |ive close to the consuner market which
carries with it greater costs. Qur |and val ues range
fromb5,000 to 35,000 per acre. Tighter regulation in
city limts to the proximty of urban devel opnent al so
i ncreases costs. This also nmakes it inpossible for the
expansion of a dairy in this location. So, if it is
inmportant to keep these dairies close to the market,
they need to be conpensated by a | ower haul charge than
m |k brought in to this market.

|"m appalled that mlk from California can
doubl e dip and share in our pool price. There needs to
be an imediate stop to this practice. This is a very
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di shonest practice that doesn't -- that goes agai nst
all the values | was taught.
JUDGE CLI FTON: Thank you, M. Eakle.

I"d invite questions of M. Eakle. M.

Vet ne?
CROSS EXAM NATI ON
BY MR VETNE:
Q Good norning, M. Eakle.
A Good nor ni ng.
Q Are you a menber of Dairy Farnmers of Anerica?
A | am

Q You used the characterization of m |k never
intended for the fluid market. You've heard ne ask
this question.

A Ckay.

Q Do you have any personal firsthand know edge
of any manufacturing plant handl er or any producer
supplying mlk to a manufacturing plant who have
declined or expressed their refusal to provide mlk for
Class 1 use if it's needed and called for?

A No, | don't. In their defense, | would say
if I was up there, | would want to have nmy mlk cone
down into the market. But 1'd like to point out and
the reason | nentioned this, ny grandfather delivered
mlk to the Salt Lake City market in the Depression,
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and we have been delivering mlk to the Salt Lake
mar ket through every nerger that ever took place in
this conpany since its onset, and ny point is, is --
and I -- | would venture to say that probably 90
percent of all of the dairies that we're tal king about
in Uah, because they aren't going -- there is very few
nunber of dairies in Uah that have been started up and
are one generation farnms, and so they have been
delivering mlk to that same market for three and four
generati ons.

| know every dairyman that's in here that
do know, that that's -- their mlk has been going to

the sane market for four generation dairies, and so

that's my -- | guess that would be ny say of intent.
Q kay.
A Qur intent is we've been doing this for four

generations. Their intent is they would |like to cone
into the market which | can understand that.

Q When you referred to nmergers -- nerger of the
conpany - -

A Conpani es.
Conpani es?
| can go clear back to --

What conpani es --

> O » O

-- Weber Hi ghland, | MPA, WDCl, DFA
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Q The nost recent incarnation of the nergers
t hat you were speaking of, is that DFA that you were
referring to?

A The | ast one was DFA, but it goes clear back
to when we delivered mlk to Salt Lake the sanme way
that it's been since ny grandpa started when he was in
the Depression and that's ny point of the Utah Dairynen
situation is, we have been delivering that mlk.

That's our intent.

If you want to know intent, our intent is to
deliver mlk to the public for generation after
generation after generation, through hard tines,

t hrough good tines, through it all, and -- and | -- |
understand that the feeling of the big dairies that are
going into ldaho. | go to their auctions every --
every other week the last few nonths, and | see them
and | know that their intent is, and their intent's a
ot different than a 200-cow dairy payi ng $5, 000 an

acre to continue to farmin this area.

| was raised in Wods Cross. It's alittle
tiny towm just outside Salt Lake GCity, and I'Il tel
you intent. | was the last dairy to | eave that town.

We farnmed every two-acre piece of ground in Davis
County that we could find to stay in the dairy business
in Davis County. | looked in Idaho. W |ooked all up
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and down the state of Utah for a place to rel ocate our
dairy so we could farmand continue to sell the mlk to
Salt Lake City area. That's ny intent.

Q You |l eft that |ocation because of urban
expansion, is that correct?

A | did, because |I didn't have the noney to pay
the land prices to stay there. If | did, | would. |
| oved where | lived. | |ove Box Elder County. Box
El der County is going to be the sane way, |'m afraid,
in a few years because of urban devel opnent, and |
woul d I ove to stay in Box Elder County.

It has the best water. It has probably the
best water in all of America to water ground and to
keep it productive, and | can't afford to go up to
| daho and pay $70 an acre where | can in Box El der
County where it's only $6 an acre. But | can't have a
-- | can't have -- in Box Elder County, it's very
difficult to have a thousand-cow dairy or a 2, 000-cow
dairy to conpete with the sanme flow of mlKk.

Q Is it your opinion and your belief that the
Secretary in considering this record should place great
wei ght on the way in which mlk is used, i.e. whether
it's used for Class 1 or Cass 3 or 4?

A Explain maybe a little nore about how you're
wor di ng the questi on.
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Q kay. Is it your opinion that the Secretary
shoul d place great will -- great weight on the way in

which a dairy farner's mlk is used in decidi ng whet her

that dairy farmer should be eligible to participate --

A Ckay.

Q -- in the pool ?

A | understand the question. Wat nmade ne cone
up here, and I'Il tell you, I -- | cane yesterday with

no intent to sit on the wtness stand. But | don't
under stand when a truck can pull into a plant and
supposedly dunp the mlk in there and then reload it up
and drive to the cheese plant so that their producers
can be in that 90/ 10.

Now, you tell nme. |'man honest nman, and
"1l be honest with anybody I can, but when sonebody is
doing that kind of a thing, and you want themto have a
pi ece of ny market, is that what you're telling nme?

| sat back there in the back of the roomthe
first day, and | wasn't going to say a word, and then
heard about the double dipping fromCalifornia, and you
want nme to sit and think that that's right. Let's be
honest. You know, if we're going to put all this
together, let's stand up for sonething that's right and
be honest.

I f you guys can't be honest about what's

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

403
right and true, then what the heck are we even in this
roomfor? That's ny point.

Q Let me -- let nme see. | think we forgot the
guestion. Is it your belief that the Secretary should
consider how mlk is used in structuring whether mlk
can be pool ed?

A I n an honest way.

Q Does that nmean --

A If -- if -- if they're rolling trucks in and
out to get the 90/10, then sonething is wong with the
system

Q Is it your belief that mlk that goes into
Class 3 every day of the week, whether directly from
the farmor transferred froma distributing plant, mlk
that goes to Cass 3 all the tinme should not
participate in the pool if it doesn't --

A If it has no intent to go to the Cass 1 mlk
-- you know, we go back to the intent.

Q Yes.

A |'ve explained ny feelings on intent. If it
has no intent to come into I daho and build a 2, 000-cow
dairy to produce mlk for fluid mlk, and you're
telling ne it needs to have a part of the fluid mlk
market, that's what you're telling ne.

Q No, that's not ny question. |If you don't
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understand it, I1'll try to ask it again.
A | think I understand your question.
Q "1l try to ask it again.
A You're not listening to ne. But go ahead.
Q kay. M questionis, if -- is it your
opinion that if mlk is used -- of a producer is used

in Cass 3 all the tinme and doesn't go to Class 1

because the silo was already --

A kay.

Q -- full in dass 1 plant, --

A vell, --

Q -- it should not participate in the pool?
A Vell, let's tal k about what used to be.

JUDGE CLI FTON: M. Eakle, first -- first
westle with his question.

MR. EAKLE: I'mtrying to, but I -- - -
again, | don't understand, | guess.

JUDGE CLI FTON:  You understand he's making
the distinction between the producer's m |k that ends
up as Cass 1 mlk versus the producer's mlk that ends
up as O ass 3.

MR. EAKLE: So, | guess | would say no, he
shouldn't be able to participate in Class 1 mlk if his
Class 3 mlk is Cass 3 mlk.

MR. VETNE: That was ny questi on.
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MR. EAKLE: Ckay.
MR. VETNE: Thank you.
BY MR VETNE:

Q Now, concerning this -- this -- what you
referred to as unfair, dishonest and -- and sone ot her
words mlk fromCalifornia that's doubl e di ppi ng.

A Well, that's what they told us yesterday.

Q Yes.

A That's all | know. | don't know anyt hi ng
than what | heard yesterday. So, you heard it all,
too. | don't know any nore.

Q Al'l right. GCkay. You characterized it. Are
you aware that the only handler that is engaging in
that practice and drawing fromthe Western pool is your
cooperative Dairy Farners of Anerica?

A And | would like to ask them a few questions
about that later, but that's not part of this hearing.

MR. VETNE: Thank you.
JUDGE CLI FTON: Further questions for M.
Eakl e? M. Beshore?
CROSS EXAM NATI ON
BY MR BESHORE:

Q M. Eakle, one of the -- two of the proposals
in this hearing, technicalities of which have not been
di scussed yet, but the substance of which you touched
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on quite eloquently in your statenment there 1'd like to
ask you about.

We have Proposals 6 and 7 which DFA has
placed in this hearing provide for what are -- what are
called -- would place what's called a net shipnents
provision in the order, and it would say that in
effect, if you take mlk to a fluid plant and punp it

in and punp it back out into that truck, it doesn't

count .
A That's what it should be.
Q Okay. Woul d you support that --
A That's what it should be.
Q -- proposal ?
A Because that's di shonest.

MR. BESHORE: Ckay. Thank you.

JUDGE CLI FTON: Thank you, M. Beshore.

Addi tional questions for M. Eakle?

(No response)

JUDGE CLIFTON: M. Eakle, | applaud you for
deciding to testify. That's what these public hearings
are about .

MR. EAKLE: Thank you. Thank you.

(Wher eupon, the wi tness was excused.)

JUDGE CLIFTON: Is there any objection to the
adm ssion into evidence of Exhibit 28?

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o b~ wWw N P

N N N N N N P B PR R R R R R
ag A W N P O O 0o N oo 0o »d W N - O

407
(No response)
JUDGE CLIFTON: There is none. Exhibit 28 is
hereby adm tted into evi dence.
(The docunent referred to,
havi ng been previously marked
for identification as
Exhi bit Nunmber 28, was
received in evidence.)
JUDGE CLI FTON: M. Beshore?
MR. BESHORE: Yes. There are, | believe, two

representatives of the Utah Farm Bureau who are here,

and | believe this would be -- they're prepared to
testify at this time. |1'mnot sure who's first, but
they can --

JUDGE CLI FTON: Yes, let's have them both
come up. They can share the -- we'll need to have one
nore chair. There's a chair at this table. They can
sit together and they can identify thensel ves as they
speak.

(Pause)

JUDGE CLIFTON: Let's go off record while the
docunents are distributed.

(Pause)

JUDGE CLIFTON: Al right. Let's go back on
record. We're back on record at 11:41
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Two gentl enen are seated at the witness table
at ny request. 1'd like, first of all, for each of
themto identify with their nanmes, spell all their
nanes, and then I'll swear themboth in, and then |"|
deal with the exhibits.

So, I'd like to start, please, with M.
Har dy.

MR. HARDY: M nane is Brian D. Hardy,
B-RI-A-ND HARDY.

JUDGE CLI FTON: Thank you, M. Hardy.

And M. Friscknecht?

MR. FRI SCKNECHT: Thank you, Your Honor.

|"mused to spelling ny nane for people. M
nane is Steve Friscknecht, Steve S-T-E-V-E,
F-R1-SCGK-NE-CHT.

JUDGE CLIFTON: Al right. 1'd Iike you
both, please, to raise your right hands.
Wher eupon,

BRI AN D. HARDY
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:
Wher eupon,
STEVE FRI SCKNECHT

havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:
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JUDGE CLIFTON: M. Hardy, |I'mgoing to have
your statenment marked as Exhibit 29.

(The docunent referred to was
marked for identification as
Exhi bit Nunmber 29.)

JUDGE CLIFTON: And 1'd like to ask, first,
if anyone has the desire to Voir Dire M. Hardy with
regard to his statement before | ask if there are any
objections to it being admtted into evidence.

(No response)

JUDGE CLI FTON: No one does. Are there any
objections to Exhibit 29 being admtted into evidence?

(No response)

JUDGE CLI FTON: There being none, Exhibit 29
is hereby admtted into evidence.

(The docunent referred to,
havi ng been previously marked
for identification as

Exhi bit Nunmber 29, was

recei ved in evidence.)

JUDGE CLIFTON: M. Hardy, |I'mgoing to ask
you now to nake your statenent, and before you begin to
read the witten statenent, you're wel cone to make any

prelimnary comrents you w sh.
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DI RECT TESTI MONY OF BRI AN HARDY

MR. HARDY: As | nentioned, ny nane is Brian
Hardy. |1'ma dairyman fromBrighamCty. | currently
amdairying on ny famly farmwth nmy father, three
brothers, a brother-in-law and two of ny -- ny two
ol dest sons are also working full time with me. W
mlk 1,500 head of Hol steins and raise another 1,200
repl acenent heifers.

As you can see by those of us that are
together, we are a famly farm M sons are the fourth
generation of our famly that has dairyed in Box El der
County. | also have two uncles three mles north of us
that mlk 200 head and two nore uncl es another three
mles up the road that m | k another couple hundred
head, and nmy nother conmes froma dairy famly, also.

So, alot of mlk in nmy blood, | guess.

|"ve prepared -- nyself and a couple of ny
brothers this norning prepared this brief statenent.
Qur understanding is the Federal M|k Marketing O ders
were set up to assure supply of fresh mlk to the
consum ng public.

W felt that prior to the reformin 1999, we
were adequately filling that need. As a result of the
changes, the viability and profitability of dairies in
our area have been adversely affected to the point that
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a high percentage of the dairies in our area are
cl osing down each year. Prior to 1999, our Order
utilization was nearly 50 percent. Since Order Reform
that figure has been reduced to between 17 and 19
percent. This results in nearly $500 per day reduced
revenue for our operation.

The increased mlk that has reduced this
percentage is non-performng mlk that has no intention
of being used in the fluid market nor sharing in the
costs involved in the fluid market. W woul d encourage
any action that would tighten pooling requirenents in
our Order, thus helping the dass 1 utilization of mlKk
in our Order.

We |l ove dairy and plan to continue here in
Utah. W feel that we are an efficient and conpetitive
operation. W nmake a significant contribution to the
econony of our area. Service conpani es, equipnent
deal ers and many ot her related conpanies rely on our
profitability for their continued success.

We appreci ate your consideration in these
things that could affect our dairies and other dairies
i ke ours future success.

JUDGE CLI FTON: Thank you, M. Hardy.

Does anyone have questions for M. Hardy?

M. Vetne?
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CROSS EXAM NATI ON OF MR HARDY
BY MR VETNE:
Q M. Hardy, do you have any firsthand
know edge of any manufacturing facility or producer
delivering to a manufacturing facility who has
expressed an intention not to supply the Cass 1 market
if there's a need for their m|lk?
A | don't have any know edge of anyone t hat
woul d turn down that opportunity.
Q s the use of the word "intention" here
sonet hing that you cane up with?
A Yes. | had no other discussion outside of ny
famly related to these things.
Q So, it's just coincidence that the last five
or SiXx W tnesses --
A Must be.
Q -- used the sane word?
MR. VETNE: Thank you.
MR. HARDY: It may be nore than coinci dence.
Maybe it's the truth.
JUDGE CLI FTON: O her questions for M.
Har dy?
(No response)
JUDGE CLI FTON: Thank you very nuch
Now, I'd like to turn to the other two
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exhibits, and M. Friscknecht, you have prepared the
statenment that is addressed to M. Tosi and begins
with, "My nane is Steve Friscknecht".

MR FRI SCKNECHT:  Ri ght
JUDGE CLIFTON: Is that correct?
MR. FRI SCKNECHT: That's correct.
JUDGE CLIFTON: 1'd like to have that
statenment marked as Exhibit 30.
(The docunent referred to was
marked for identification as
Exhi bit Number 30.)
JUDGE CLIFTON: M. Friscknecht, you've also
brought to us a letter that is dated April 16th, 2002,
on Utah Farm Bureau Federation letterhead that is
signed by Enory Ball, Vice President, is that correct?
MR. FRI SCKNECHT: That's correct.
JUDGE CLIFTON: That's not his entire title.
| just read part of it.
|"d like to have that docunent nmarked as
Exhi bit 31.
(The docunent referred to was
marked for identification as
Exhi bit Nunmber 31.)
JUDGE CLIFTON: Now, with regard to 31, how
did you obtain that docunent, and for what purpose are
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you bringing it into the evidence here today?

MR. FRI SCKNECHT: That docunent was prepared
by Farm Bureau staff in -- with ne helping him W
intend -- that is the Farm Bureau's official statenent,
and as the chairman of the Farm Bureau Dairy Conmitt ee,
| am part of that group

JUDGE CLIFTON: Al right. Thank you.

|s there any objection -- first of all, does
anyone wish to Voir Dire M. Friscknecht with regard to
either Exhibit 30, his statenent, or with regard to
Exhibit 31, the Utah Farm Bureau Federation statenent?

(No response)

JUDGE CLIFTON: Is there any objection to the
adm ssion into evidence of either Exhibit 30 or Exhibit
317

(No response)

JUDGE CLI FTON: There are no objections.
Exhibits 30 and 31 are hereby admtted into evidence.

(The docunents referred to,
havi ng been previously marked
for identification as

Exhi bit Nunmbers 30 and 31,
were received in evidence.)

JUDGE CLI FTON: M. Friscknecht, you may
begin with any prelimnary comments you wi sh, and then
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you may proceed in any order you wish with regard to
t hese two docunents.
DI RECT TESTI MONY

MR. FRI SCKNECHT: Thank you, Your Honor.

As | said, ny nane is Steve Friscknecht. [|'m
a dairy farnmer fromdown in Sanpete County in Centra
Uah. | mlk about a 150 to 160 Hol stein cows. |[|'ve
been in the dairy business for 20 sone years. Prior to
that, I was in the sheep business, and when
di scovered that coyotes didn't eat dairy cows, |
swi tched and took over ny father-in-law s operation.

| dearly love the dairy industry. M dairy
operation's average in size, and | think it's very
typical of nost dairy farnms in Ut ah.

As chairman of the U ah Dairy Federation,

Ut ah Farm Bureau Federation Dairy Committee, |I'm
speaking in behalf of dairy farmers throughout the
state. M purpose today is to address sone of the

i nequities that have occurred since Federal Order

Ref orm begi nning in the year 2000 and the inpact that
it has had on Utah dairy farnmers and their famlies.

Ut ah has a young and grow ng popul ation with
|arge famlies that are great mlk drinkers. Utah's
per capita mlk consunption is one of the highest, if
not the highest, in the nation. Prior to Oder Reform
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we enjoyed a high Class 1 utilization in the range of
35 to 50 percent. Follow ng Oder Reform according to
USDA reports, Cass 1 utilization has steadily declined
to 25.05 percent in the year 2000, 22.1 percent in
2001, and for the nonth of February 2002, it has
dropped to 17.05 percent. This has had a very real
i npact on Utah producers and our ability to survive in
an ever-changi ng and chal | engi ng nar ket .

On ny omn farm | calculate that Order Reform
is costing ne about $1,500 a nonth. That $1,500 woul d
make the paynment on a newer tractor that |I've not been
able to afford but need desperately. It would help to
pay down debt, buy sone feed, or ease many of the other
demands on ny paycheck. If this calculation holds true
for other dairynmen, Utah producers are |osing over
$500, 000 a nmonth or $6 mllion per year, all because of
di sorderly marketing brought about by O der Reform

Ut ah producers, their cooperatives and
processors have invested heavily over the years in the
necessary infrastructure, that is, plant distribution
systenms, etc., to supply the Uah market with Cass 1
mlk. There's a very significant cost in servicing and
bal anci ng the market.

As a result of regulatory |oopholes in the
pool i ng provisions that have occurred under O der
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Reform distant dairy farnmers through their co-ops or
handl ers are receiving nonies fromthe pool w thout
having to supply or service the market. This unearned
sharing of pool receipts lowers the blend price for al
Utah dairy farners.

The benefit to the market nust be earned by
performance, not by sone pooling report. It is sinply
unfair for this to continue. Dairy farmers should not
be collecting noney fromfederal dairy noney w thout
performng in the market. W recomend that the
pool i ng provisions be set at 70/30 rather than 90/ 10.
This is in line with surrounding federal m |k marketing
orders and would create fairness and stability for
producers, handl ers and consuners.

Dairy farners in Uah support the Federa
M1k Market Order System It should provide efficient
and orderly marketing of m |k, market reporting and
auditing functions to ensure farners are paid in a
timely fashion and that they are paid for the ful
value of their mlk. Oder Reformhas in many
i nstances created disorderly marketing of mlKk,
contrary to the purpose of the M|k Market Agreenent,
M1 k Market Act.

While Uah's a growing market for Class 1
the local dairy industry is stagnant and | acks the
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incentive for producers to expand or build new dairies.
Wth some of the | owest mail box prices in the country
and the ability for mlk to pool w thout perfornmance,
dai rynmen are reluctant to invest in an uncertain
future

A few common sense changes to Order 135 will
create a fair and stable environnent for the orderly
marketing of mlk, ensuring a viable dairy industry in
Ut ah.

Thank you.

JUDGE CLI FTON: Thank you, M. Friscknecht.

|"mgoing to ask you to go on to your U ah
Farm Bur eau Federation statenent before we invite cross
exam nation. Wuld you begin by stating your
connection to that organization and as well as
identifying the author of the statenent?

MR. FRI SCKNECHT:  Your Honor, we hadn't
pl anned to -- to read this statenent. W just wanted
toinsert it into the record.

JUDGE CLI FTON: Very wel |

MR. FRI SCKNECHT: But if you prefer, | wll

read it.

JUDGE CLIFTON: No, | don't require that you
read it. In fact, it will be nove things along if you
do not. So, if you'll just identify again your
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connection to the Ut ah Farm Bureau Federation, not only
your current office but your historical connection, and
al so that of the person who signs the letter?

MR. FRI SCKNECHT: | have been a nenber of the
Farm Bureau for many, nmany years. | ampresently the
Chai rman of the Farm Bureau Dairy Advisory Committee,
whi ch gives input to the Board of Directors for themto
make deci sions about dairy issues.

M. Reed Balls is the staff person over
Commodi ty Prograns, such as the Dairy Prograns, and he
is the author of that statenent.

JUDGE CLIFTON: Al right. | would now
invite questions for M. Friscknecht either with regard
to Exhibit 30 or with regard to Exhibit 31. [If you
need a little nore tinme to read 31, I'll be happy to
grant that at this tine.

Let's -- let's go off the record for a few
m nutes while you review the docunent.

(Pause to review docunent)

JUDGE CLI FTON: Back on record at 11:58.

Wio would Iike to begin the questioning? M.
Mar shal | ?

MR. MARSHALL: Thank you, Your Honor
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CROSS EXAM NATI ON OF STEVE FRI SCKNECHT
BY MR MARSHALL.:

Q M. Friscknecht, we've never net. |I'mwth
t he cooperative based up in Seattle, and | begin by
just asking you just a little bit about where you're
| ocated and what kind of farm-- what -- what your
actual size is and how you nmarket m | k?

A My farms located in Central U ah, the
geographic center of Utah, towards -- close to Manti.
| market nmy mlk through Dairy Farmers of America. |
m | k about a 150 to 60 cows.

Q Thank you.

Excuse ne. First question | have is
regardi ng your appearance today with respect to the
Ut ah Farm Bureau Federation. Are you here to testify
on behal f of Farm Bureau?

A Yes.

Q Okay. Now, as you m ght have observed, we --
| have been fairly brief in questioning dairy farners,
but it's nore conmmon for a trade association to be
guestioned in depth about its statenent.

Are you confortabl e answering questi ons about
t he Ut ah Farm Bureau statenent?

A Yes, | am | have to say that I amnot an
expert in Federal MIlk Marketing Order. [I'll answer
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themto the best of ny ability.

Q Well, I'"'mnot an expert either, and |'ve been
at it for 20 years. So, | appreciate your dil emma
t here.
Al right. Well, a nunber of statenents in
that -- a nunber of sentences in that statenent and in

your own statenent related to the inpact of Federal
Order Reform You heard sone of the other questions
| ' ve been asking today.

You, | can appreciate this, have done a
cal cul ation that Federal Order Reform has cost you
about $1,500 a nonth. So, let's start by having you
expl ain how you reached that conclusion, if you -- if
you woul dn't m nd.

A | used sone very conservative figures, 16,000
pounds average for a cow tines a 150 cows tines 45-
percent utilization tinmes the differential, which is
$1.90, and | subtracted fromthat the 17-percent
utilization figure, and it cone to around $1,500 in mny
oper ati on.

Q kay. Let nme see if | followed that. In --
in awy, it sounds |ike the key part of your
calculation was the difference between a 17-percent
utilization and what?

A And t he 45 percent.
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Q And then you nultiply that difference by 1907

A By 190.

Q VWhich is, you indicate, the Cass 1
differential in Salt Lake City. So, just to close the
door on that particular part of ny questioning, you' ve
not considered the inpact of higher Cass 1 or 2 prices
or other changes in the Federal Oder Systemthat were
part of the reform process, is that correct?

A That's correct.

Q Strictly utilization-based cal cul ati on?

JUDGE CLI FTON: And you' re noddi ng your head
yes?

MR. FRI SCKNECHT: Yes, there are advant ages
to Federal Order Reform but Utah dairy producers won't
have been inpacted positively if we would have been
al one rather than with the conbined Order. So, when
Order Reformcane in, they put the two Orders together
I f that hadn't of occurred, even with the difference of
t he higher off, we would have been better off had we
been along rather than with the other Oder, conbining
t he Orders.

BY MR MARSHALL.:

Q Wel |, asking you to put your Farm Bureau hat
on for a nonent then, --

A Sur e.
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Q -- it's true, is it not, that there was nore
than just a nerger of the Orders, there was also a
change in the boundary to the south of us with respect
to the Las Vegas Market, was there not? That was
mandat ed by Congress? | see you're noddi ng your head
up and down agai n.

A That's correct.

JUDGE CLIFTON: | need an audi bl e answer, so
that the tape recording will pick it up. So, when you
nod your head, say sonething.

BY MR MARSHALL.:

Q Do you, by chance, know if the Utah
senatorial del egation supported their coll eague,
Senator Reed, in that exclusion?

A Coul d you repeat that?

Q Do you know if the Utah senatorial delegation
supported their coll eague, Senator Reed, in excluding
Las Vegas fromthe Federal Order Systen?

A | don't know that.

Q | don't either. So, | don't nmean to inply
that he did, that they did.

One of the changes occasi oned by Federal
Order Reformwas a practice that's been referred to at
this hearing as "doubl e-di pping”; that is to say, it
made it easier to pool distant mlk on this market,
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including, as we've seen, mlk fromCalifornia that's
had the effect, according to estimates provided in
prior testinony, the effect of lowering the blend price
in this Federal Order by 10 cents, roughly 10 cents per
hundr edwei ght | ast year.

Does Ut ah Farm Bureau have a position with
respect to that practice? Does Utah Farm Bureau
Federati on have a position with respect to Proposal
Nunber 10 which would end that practice?

A We do not have a specific policy on that
issue. | think it conmes back to being able to service
the market. Dairy farners should not reach out and
take other dairy farnmers' nonies sinply because of
regul ati ons.

Q Do you believe that the mlk fromCalifornia
-- let me ask you this. The Farm Bureau has no
position -- let ne ask you to take the Farm Bureau hat
off and put on M. Friscknecht's individual hat and
answer this question.

Do you believe that the mlk in California
that's been pooled on this Oder has had any
per for mance-based justification for being pool ed under
this Order?

A You woul d have to ask the experts. | --
have no know edge of that.
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MR. MARSHALL: May | ask M. Hardy if he's

here speaking on behal f of Farm Bureau as wel | ?

MR. HARDY: | also belong to the Dairy
Conmi ttee.

MR. MARSHALL: O the Farm Bureau?

MR, HARDY: Farm Bur eau.

MR. MARSHALL: Are you speaking on their
behal f?

MR. HARDY: | was invited to cone and speak
as a dairy producer, not representing Farm Bureau.

MR. MARSHALL: As a dairy producer, do you
have an opinion regarding the practice that's been
described earlier in this hearing --

MR. HARDY: | do not.

MR. MARSHALL: -- as -- let me finish the
guestion for the record, --

MR. HARDY: (kay. Sure.

MR. MARSHALL: -- so that -- do you have a
guestion -- excuse ne. The question was, do you have a
position as a dairy farmer with respect to the practice
of pooling California mlk on this Oder?

MR. HARDY: |'mnot really understandi ng of
that. | -- | don't -- | don't have an opinion or
really a know edge.

MR. MARSHALL: So, are you -- is it true then
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that the Dairy Conmttee of Utah Farm Bureau Federation
was not nmade aware of that practice?

MR. HARDY: | was not at the last commttee
neeti ng.

MR. MARSHALL: Aha. Well, that's what you
get for mssing neetings. You have to cone testify.

MR. HARDY: It was in St. George. | should
have been there.

MR. MARSHALL: Let me ask first M. Hardy and
then M. Friscknecht. Federal Order price shown in the
Farm Bureau Exhibit on Page 2, for the year 2001, it's
$14.16. Wuld you agree with me that for dairynmen in
Utah and the rest of the country, that 19 -- that the
year 2001 was, froma price standpoint, was approaching
sati sfactory?

MR, HARDY: Yes.

MR. FRI SCKNECHT: It was a good start.

MR. MARSHALL: Wth respect -- a question to
ei ther of you who wi shes to answer it.

Wth respect to the Farm Bureau st atenent
about the astonishing loss of 85 dairies in | ess than
two years under Federal Order Reform how can you
rel ate Federal Order Reform and the prices shown --
pl ease rel ate Federal Order Reform and the prices shown
on Page 2 to the loss of those 80 dairies.
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MR. FRI SCKNECHT: As has been stated here,
there are --

JUDGE CLI FTON: Pl ease identify yourself so
that there will be no confusion.

MR. FRI SCKNECHT: Yeah. M. Friscknecht. As
has been stated, there are a |ot of reasons that dairy
farnmers | eave the business. The primary one is
economi cs.

Now, you can't take one year out of five or
10 years that -- that nmay be a good year and use that
to say that that's enough noney for a dairy farnmer to
stay in business. He may have ot her debts that he may
be catching up on. It's just a snapshot in time and
it's not a real true picture of what's occurring on
dairy farnms in Ut ah.

BY MR MARSHALL.:

Q Wul d you agree with me that the overal
| evel of prices to producers across the United States
the last few years has been quite volatile?

A | would agree. Steve Friscknecht. | would
agr ee.

Q And M. Friscknecht, would that be due to
factors other than Federal Orders, such as shortages or
surpluses in the markets for cheese and butter and so
forth?
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A M. Friscknecht. Yes, | think there are a
| ot of issues that inpact producer prices.

Q Is it the position of Utah Farm Bureau that
the loss of 80 dairies in the state of U ah since
Federal Order Reformwas the result of Federal Order
Ref or n??

A It certainly helped. [If you take ny
operation, $1,500 a nonth is considerabl e anmount of
noney. | can hire an enployee for that. | can -- |
can nmake paynents on a tractor or buy |ivestock.
There's many things | can do with that noney, and it's
nmy opinion that that $1,500 |oss per nonth is a direct
result of Order Reform

MR. MARSHALL: Okay. One question to M.
Hardy, if | may.
CROSS EXAM NATI ON OF MR HARDY
BY MR MARSHALL.:

Q | believe you indicate you ve got sonme 3,000
animal s, sone 3,000 dairy animals on your place in Box
El der County.

Coul d you trace for us the history of your

operation with respect to size --

A Hm hnm
Q -- over the last, say, 20 years?
A Yes, | can. | becanme a partner or, | guess,
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cane into the operation in 1977. At that tinme, we were
m | ki ng about a 110 cows. | canme into it, went to Farm
Credit, borrowed sone noney to put 50 animals in on ny
own, had a brother come back or cone into the operation
two and a half years later, did a simlar thing, and we
have continued to grow from-- well, our -- our dairy
was established where it's at in the -- at the
particular location it's at, which is three mles south
of ny grandfather's farm where ny father farned in
1968, but like | said, | cane into it in '77, another
brother two and a half years |ater, another brother six
or seven years later, and two-three years foll ow ng
t hat, another brother, and we have grown maybe 10-15
percent a year. | don't know those figures work out,
but we have gone froma 110 cows in 1977 to 1,500
m | ki ng cows, plus replacements, at this tine.

Q | think that's admrable, and I congratul ate
you and your brother on that record of success.
Wul d you characterize your dairy as one of

the larger in the state?

A | would say we're probably in the top five
per cent.

Q Do you believe that if you were still mlking
a 110 cows as you were in 1977, that you would still be
dai ryi ng?
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A | would not be dairying --

Q And - -

A -- personally.

Q -- would that relate to the fact that it's
very hard to nake a profit on a 110-cow herd?

A Well, can | refer tothe -- | -- | did talk
about two sets of uncles with a dairy up the road from
us, and I -- | hate to get too personal here, but they
have made sonme choices not to allow their sons in,
particularly one set of uncles, and they m |k 200 cows
maybe, and they have been at that 200 cows for quite
some tinme, and financially, they're in pretty decent
shape. They're not giving those opportunities of
gromh to the other nenbers of the famly, sons or
whatever. That's a choice they nade.

My father could have nmade that sane choice
quite a few years ago when -- and not provided
opportunities for us to cone into it, and -- and if we
were mlking a 150 cows, there wouldn't be roomfor us
all. We would have gone sonewhere el se, had to have.

Whet her that was off on our own, on, you know, a snal

dairy or -- or any other sort of dairy, to be together
as a famly, we had to -- to mlk that many cows --

Q Hm hmm

A -- to generate that type of a revenue.
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Q Well, I -- I wuuld tell you that that is a
fairly common thing that | see throughout the region,

A Absol utely.

Q -- and again I'm-- | appreciate the fact
t hat your father made that decision and wi sh frankly
that there were nore sons of dairy farners still in
busi ness today.

A Well, and | hope to -- as | nentioned in ny
opening statenent, | have two sons that are there now,
too, and | hope that they have that sane opportunity.
| hope that the dairy econony and ag econony conti nues
to the point that they can stay, and they can dairy, if
that's what they want, and | have two younger sons.

Besides, as | nentioned, | have three
brot hers who all have sons. | doubt they'|l all be on
the dairy, but we would like to give themthat
opportunity if they'd like to.

Q Great. Wien you receive testinony as we did
earlier today about 80-cow and 70-cow dairies goi ng out
or even 200-cow dairies going out, do you attribute
that to price of mlk in the last year or two or do you
attribute that to the choices that those dairy
operators have nmade?

A | think those that | amfamliar with, and we
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-- obviously for us to grow, we've had to buy ani mals,
and one of the herds out of Weber County that M.
Stratford tal ked about, we bought those cows. They
were basically tired of the battle. You know,
economcally, it was tough, and they were just tired of
fighting. There were other -- there were other options
that they had that they were going to try and take
advantage of, and I -- | think that that's typical.
think as | see it, they're in through Cache Valley, you
know. They're losing a lot of dairies, maybe their cow
nunbers are staying simlar, but it's the sane
situation that we're in.

The cow nunbers in Box El der County are
staying the same, pretty close, but the nunber of
dairies are dwindling significantly.

Q As you go to Farm Bureau neetings and per haps
ot her kinds of industry neetings and talk to producers
fromother states, would you say that the experience
t hat you've just described is fairly typical of fewer
dairy farnms and nore cows per farm and nore production
or at |east the same anmount of production?

A | don't know if it's typical. They're stil
fought with the small dairies. They're still --
there's still dairynmen out there that enjoy dairying,
you know, as an occupation. They still enjoy working
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with cows. Sonme of them have nade that choice to stay
small and to continue to do a lot of the work
t hensel ves, tie thenselves quite close to the
operation, and those are choices that they make.

| don't know that -- you know, yeah, there's,

you know, nationally, herd nunbers are goi ng down,

ani mal nunbers, | think, are even going down a little
bit, also, but -- but I think the dairynen still have
choi ces.

MR. MARSHALL: Well, thank you very mnuch
both of you. |[|'ve enjoyed chatting with you.

JUDGE CLI FTON:  Thank you, M. Marshall.

O her questions for either of these
gent | emen?

(No response)

JUDGE CLI FTON: Do you suppose this is
i nfluenced by the fact that people are hungry?

MR. FRI SCKNECHT: Well, it's a good tinme for
[ unch.

JUDGE CLI FTON: Last chance for questions for
M. Hardy and M. Friscknecht.

(No response)

JUDGE CLIFTON: Al right. Thank you,
gentlenmen. You nmay step down.

MR. HARDY: Thank you.
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(Di scussion off the record.)

(Wher eupon, the witnesses were excused.)

JUDGE CLIFTON: Al right. Now, let's find
out what order of things will work out best for the
remai nder of the day. 1'd like to hear fromeach of
you what wi tnesses you hope to have testify today, and
et me get an idea of how we m ght best proceed.

M. Beshore?

MR. BESHORE: M. Hollon is prepared to
proceed with his testinony on Proposals 3, 3, 4, 6 and
7, | think it is. Several that are grouped together,
of which DFA is the proponent. So, we would -- we'd
like to proceed. | don't -- I'mnot aware of any other
dairy farnmers who are here. W certainly will yield
and want to yield to any of them who may be here to
testify. Oherwise, we're prepared to proceed with
proponent testinony on -- on those proposals.

JUDGE CLIFTON: Al right. Thank you.

Let me ask if there are other dairy farners
who would like to be heard today. |Is there -- is there
any other dairy farnmer that would like to testify
t oday?

MR. VETNE: Your Honor, there are two --

JUDGE CLIFTON: M. Vetne?

MR. VETNE: There are two dairy farners who
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have acconpanied ny clients and desire to present
opposition testinony on whatever it is that Elvin
Hollon is going to testify on next, and -- and they
would i ke to testify today as woul d John Davi s
i medi ately after Elvin Hollon gets through.

JUDGE CLIFTON: Al right. Thank you.

M. Marshall ?

MR. MARSHALL: | would certainly support
what ever schedul i ng conveni ences M. Vetne's clients
and witnesses would be interested in. | just want to
ask a procedural question.

M. Beshore had indicated that M. Hollon was
prepared to proceed with respect to what | would
characterize as the "pooling" provisions. There are
proposals relating to pooling provisions. There are
sonme ot her proposals that relate to other portions of
the Order, and ny question is, do we wi sh to organi ze
the testinony along the subject matter |ines or should
we just let people testify as to everything at this
poi nt ?

JUDGE CLI FTON: M. Beshore?

MR. BESHORE: Well, we -- we have organized
our proponent statenents along subject matter |ines
because we think it makes -- makes sense and bundl es
things. So, that's how, you know, we've -- | think it
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wor ks best to proceed as nuch as possible. W can't
make it airtight, I don't think, in ternms of the order
of witnesses and testinony, but that's how we'd like to
try to nove forward. | think it nmakes sense to do it.

MR. MARSHALL: Your Honor, | can certainly
understand M. Beshore's desire to clunp the subject
matters. Regrettably, | think the topics that M.
Vetne's clients mght be here to testify to would
i ncl ude maybe one of the other groups. So, John,
per haps you should -- 1'Il be happy w th whatever you
want to do. | just want to have cl ear understandi ng of
how our w tness shoul d proceed.

JUDGE CLIFTON: Al right. M preference
woul d be that you try to stick to the subject matter of
t hese proposals as we go through thempretty nuch in
numeri cal order, but when you have a w tness who wants
to testify about nore than that, that's great, just
identify that. We'Il hear the testinony.

M. English?

MR. ENG.ISH | do not have a dairy farner
witness. | do have a witness who, if at all possible,
since it is his business to sell mlk to consuners and
that is good for everyone in the room would, if at al
possible, like to get on today. It can be the end of
the day today. It certainly does not have to be right
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after M. Hollon. | understand M. Davis has a
schedul e, and we're certainly willing to acconmopdate
that, and if worse cones to worse, and he can't go on
until tonorrow norning, we're prepared to do that. So,
it's not an ironclad, but it is a desire to be able to
get back to that which actually runs the show, which is
selling the mlKk.

JUDGE CLIFTON: Al right. Thank you.

It looks to me that we nmust go late this
evening. Let's find out how late you're able to go.
This is a lot to get done, and | think we should try
because | think we're going to run out of time if nost
of you would like to | eave tonorrow night, which is
what everybody has indicated to ne.

First of all, | assune everybody can go at
least as late as 6. |If you cannot go as late as 6, |et
me know.

(Nod of heads)

JUDGE CLIFTON: Al right. Let's see if
anyone's interested in going later than 6 tonight. M.
Vetne? M. Hollon? M. Marshall? M. English? A
of you are interested in going later than 6 in the
interest of getting this work done.

| s there anyone who cannot go later than 6
t oni ght ?
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(No response)

JUDGE CLIFTON: Al right. | think you
should -- | knowit's hard on the -- the -- the out-of-
town staff fromthe Departnment because these hearings
require this of themall the tinme, but I think --

MR. STEVENS: We'll do what's necessary for
t he hearing.

JUDGE CLIFTON: Geat. GCkay. Good. So, as
we break for lunch, 1'd like you all to plan to be here
until 7. If we're alnost done with sonebody and can
finish that person by staying |ater, we may have to,
but 1'd like to target 7 as our conpletion tonight, and
we can either break for [unch now or we can start --
would M. Hollon be the next person to start? W
better break for |unch.

kay. Please -- please be back here at 1:15.
Thank you.

(Wher eupon, at 12:25 p.m, the hearing was
recessed, to reconvene this sane day, Wednesday, Apri

17th, 2002, at 1:15 p.m)
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AFTERNOON SESSI ON

1:46 p. m

JUDGE CLI FTON: Back on record. This record
resunes at 1:46

My apologies to the timng on lunch. | don't
think I could have sent us at a nore crowded tinme. |
think if we don't break a little before noon, | perhaps
should wait until closer to 1, but we'll see how we can
do that better tonorrow

Al so, | apol ogize for those of you who may
have left the roomafter I had said 1:15. | hope
everybody got the word that | knew that wasn't enough
time and that | had changed it to 1:45.

Al right. M. Beshore, would you identify
what's being distributed?

MR. BESHORE: Yes. W have two docunents
being distributed which I would ask be marked for
identification as the next two consecutive exhibits,
whi ch are perhaps --

JUDGE CLI FTON: 32 and 33.

MR. BESHORE: Ckay. 32 would be the
statenment regarding Proposals 3, 4, 6 and 7 being given
by Elvin Hollon, and 33 would be a set of exhibits
regardi ng Proposals 3, 4, 6 and 7 to be presented by
M. Hollon, also.
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JUDGE CLI FTON: Thank you, M. Beshore.

| ask the reporter to mark the docunents as
you' ve sai d.

(The docunents referred to
were marked for identification
as Exhibit Nunbers 32 and 33.)

JUDGE CLIFTON: Again, it would be ny
preference, M. Beshore, to take those into evidence
now, so that the witness may skip around, if he w shes,
he may highlight, he may repeat and so forth, know ng
t hat these things are already evidence.

MR BESHORE: [1'd like to follow that sane
procedure. Also, | think it wll be very hel pful.

JUDGE CLIFTON: Al right. Then I'd ask if
anyone wi shes to Voir Dire M. Hollon wth regard to
his statenment, which is Exhibit 32, before | ask
whet her there are any objections to it being admtted
into evidence?

(No response)

JUDGE CLI FTON: There's no indication that
anyone does.

Are there any objections to ny taking into
evi dence Exhibit 32, which is M. Hollon's statenent
regardi ng Proposals 3 and 4 and 6 and 7?

(No response)
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JUDGE CLI FTON: There being none, | hereby
admt into evidence Exhibit 32.
(The docunent referred to,
havi ng been previously marked
for identification as
Exhi bit Nunmber 32, was
recei ved in evidence.)
JUDGE CLIFTON: Wth regard to the exhibits
t hat concern those sane proposals, those have been
mar ked as Exhibit 33. |Is there any objection to ny
admtting into evidence Exhibit 337
(No response)
JUDGE CLI FTON: There being none, Exhibit 33
is hereby admtted into evidence.
(The docunent referred to,
havi ng been previously marked
for identification as
Exhi bit Nunmber 33, was
recei ved in evidence.)
JUDGE CLIFTON: M. Hollon, you remain under
oat h.
Wher eupon,
ELVI N HOLLON
havi ng been previously duly sworn, was recalled as a
wi t ness herein and was exam ned and testified as
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fol | ows:

JUDGE CLI FTON: M. Beshore, you may begin.

MR. BESHORE: Ckay. M. Hollon, of course,
has previously testified and been qualified and w thout
any further prelimnaries, | would just ask himto
proceed with his statenent regarding Proposals 3, 4, 6
and 7 at this tinme.

DI RECT TESTI MONY

MR. HOLLON: Statenent of Dairy Farners of
Aneri ca.

Proposals 3, 4, 6 and 7 deal with our concern
t hat performance standards in the Western Order are too
liberal. The current standards allow far nore mlk to
be associated with the market than can be considered a
necessary reserve and this results in such a reduction
in the blend price that mlk production at the
geographic areas of order where Class 1 sales is the
greatest is declining.

Producers respond to blend prices and it
behooves the Secretary to admnister the Orders in such
a way that blend prices can acconplish the purpose of
the Order. As |ocal production declines, the cost to
serve the market increase and ultimately consunmer costs
will increase as well.

Proposal 6 deals with the pooling standards
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directly by reducing the amount of mlk that can be
pool ed by a handler on the Order. Proposals 3, 4 and 7
support the desired action called for by Proposal 6.

Statutory Purpose for a Federal Order.
Section 8(c)(18) of the Agricultural Mrketing
Agreenent Act, 7 USC Section 608(c)(18), states in
relation to Federal Order mlk prices, that prices to
farmers are to be set at a level which will ensure a
sufficient quantity of pure and whol esone mlk. The
statute is not directed to the supplies of cheese or
butter or other dairy products but to mlKk.

The Order and Decision anplified this point
as it described what Orders are intended to do.

Pool i ng standards of MIlk Oders, including Order 30,
are contingent to ensure that an adequate supply of
mlk is supplied to neet the Cass 1 needs of the

mar ket and to provide the criteria for identifying

t hose who are reasonably associated with the market for
sharing in the Cass 1 proceeds.

Pool i ng standards under the Order are
reflected as the pool plant producer and the producer
mlk definitions of the Order. Taken as a whole, these
definitions set forth the criteria for pooling. This
is the only basis viable for determ ning those eligible
to share in the pool.
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It is primarily the additional revenue from
the Class 1 use of mlk that adds additional revenue,
and it is reasonable to expect that only those
producers who consistently supply the market fluid
needs should be the ones to share in the distribution
of pool ed proceeds. Citation 67 Federal Register 7050
February 14th, 2002.

Any benefits that accrue to producers from
the Oder stemfromthe role Oders play in
acconplishing the primary objective of an Order,
obtai ning an adequate supply of mlk for the added
val ue of fluid use. Various other key principles of
Federal Order operation are subsidiary to the principal
pur pose of serving the fluid market.

This principal to order the establishnment of
m ni mum prices, while certainly valid, nust be
evaluated in light of the primary objective of
obtai ning an adequate supply of mlk for fluid use.
The principals of equity that establish marketw de
pooling are also equally valid and necessary but nust
be evaluated in light of the primary objective,
obtai ning an adequate supply of mlk for fluid use.

There is no basis in the statute for any
possible claimthat all Gade A mlk has a right to
share in the returns of the Order. Wen evaluated in
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light of the primary objective of serving the fluid
market, mlk that is excess to the market need or
situated so that it will rarely, if ever, serve the
mar ket has no valid basis to share in the bl end
pr oceeds.

Orders provide tests to neasure if the mlk
of a producer neets the primary objective. These
tests' term performance requirenents generally requires
association at the supply plant |evel, which is Section
7 in nost Order provisions, or association at the
producer |evel, which is Section 13 in nost O der
provisions, with a distributing plant as the neasure of
where the m |k of a producer neets the primry
obj ecti ve.

May | interject here that also in sone
Orders, that association can be with a pool supply
pl ant ?

The Orders do not provide a free pass for any
reason, including geographic |ocation. At the supply
plant level, the mlk supply nust be transported or
diverted fromthe supply plant to the distributing
plant in sonme mninumquantity. The provisions usually
allow for sone variation in quantities depending on the
nonth of the year. So, this section of the Order could
be changed to vary the volune of mlk allowed to share
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in the blend return in Order 135. However, there are
no supply plants on the market, so any changes in that
provi sion woul d have no effect at present.

Exam ni ng the Market Adm nistrator Exhibit --
| don't renenber which one it was -- reveals that that
there are no plants qualified as supply plants on the
Order thus far in Cal endar Year 2002 or for all of
2001.

At the producer mlk level, there are two
provi sions that generally define performance. The
t ouch-base rul es determ ne how many days of production
the mlk of a producer nust be delivered to the pool
pl ant during the designated period of time in order to
share in the blend returns. The diversion |limtations
define how much m |k of each producer or group of
producers may be delivered to non-pool plants and stil
be allowed to share in the blend price.

DFA Exhibit 33, --

MR. BESHORE: 33.

MR. HOLLON. -- Table 1, --

JUDGE CLI FTON:  Thank you.

Just so the record's clear, M. Beshore has
provi ded the Exhibit Nunber 6 and the Exhibit Number
33, correct?

MR. BESHORE: Yes, | have.
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JUDGE CLI FTON: Thank you, M. Beshore.

MR. HOLLON: Table 1, Sunmary of the
Di versi on Provisions Under Federal M|k Marketing
Orders, show that the producer mlk provisions vary
fromOder to Oder, reflecting different market
conditions in each Oder. |In general, the higher the
Class 1 use, the nore touch-base days that are required
and the |l esser volunme of mlk is allowed to be diverted
from pool plants to non-pool plants in order to share
in the blend return.

In Order 135, there are |arge volunmes of mlk
associated with the Order that are not in or near
popul ation centers. In recognition of this, the O der
requires only a one-tinme forever touch base, so long as
a producer does not deliver to another Order.

For Order 135, we support this standard.
Requiring a nore frequent touch base could be costly
and inefficient. The Market Adm nistrator Statistical
Summary for Decenber shows that there were 828
producers pool ed on the Order and that the average
daily deliver per producer was 17,978 pounds. In a 30-
day nonth, using a 50, 000-pound farm pick-up | oad,
woul d require an average of 10 | oads per day of touch-
base mlk. 828 farnms tinmes 17,978 pounds per farm
equals 14.9 mllion pounds. 14.9 mllion pounds
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di vi ded by 50, 000 pounds per |oad equals 298 | oads, and
298 | oads divided by 30 days in a nonth equals 10 | oads
per day.

G ven the weekly variation in fluid use
demand, one could construct a scenario that this demand
is utilized nostly over three days per week. Wth four
weeks per nmonth, the delivery day, the delivery per day
of touch-base mlIk inflates to 25 | oads per day.
Perhaps in sone nonths, this m ght be acconplished
wi thin a demand-driven scenario, but in many nonths, it
woul d not and would result in inefficiency in the
mar ket where some m | k supplies would be transported
away fromthe distributing plants in order to
accommodate m |k that needed to be hauled in just to
t ouch base.

Not i ceably no proponent requested a change in
t he diversion -- that should be touch base rather than
diversion limtation | anguage.

JUDGE CLIFTON: Start again with that
noti ceably, please.

MR. HOLLON: Yes. Oh, I'msorry. 1 got
ahead of nyself. Ckay.

Not i ceably no proponent requested a change in
this provision during the notice period. Simlar to
the other Order -- other Oder handlers nust feel as we
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do that this provision is correct and adequate for the
mar ket .

The remaining area of affected change is in
the diversion Iimtation | anguage. This |anguage
defines the volume of mlk that can be delivered to
non-pool plants and still share in the blend return
fromthe market. Cearly, not all mlk can be
delivered to pool plants every day because the market
will not demand it. This neans that nore m |k nust be
associated with the market than the m ni nrum delivery
volune in order to have enough for the days that the
market will demand it.

Consunmer demand is generally built up four
days of the week. The reserve needed to fill that
demand constitutes the remaining three days of mlk
production. So, the nost sinplistic nmeasure of the
necessary reserve would inply diversion [imt of 43
percent. A delivery of 100 pounds of four days at 25
pounds per day would allow the remaining three days of
production, 75 pounds, to be pooled. Total poolings
woul d be 100 plus 75 pounds or 175 pounds.

Evi dence for reduction in diversion limts.
We believe that the current diversion limts in Oder
35 are far too perm ssive. W endorse the statenents
made by the U ah Comm ssioner of Agriculture and the
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representative of Senator Hatch concerning the inpact
of the present regulations.

We suggest that a review of the market
conditions in the marketing area of the Order
denonstrate that the present Order diversion
[imtations are not appropriate.

JUDGE CLI FTON: M. Beshore, would you help
us with the exhibit nunbers for this paragraph, for al
t he paragraphs on this page?

MR. BESHORE: Yes. They -- they would all
refer to Exhibit 33, the tables in sequence 2, 3 and 4.

JUDGE CLI FTON: Thank you.

MR. HOLLON: Exhibit 33, Table 2, Population
Data for Idaho and Utah Counties, detail that for the
states that conprom se the | argest portion of Federa
Order 135 the bulk of the population is in Utah, 69
percent, versus |daho, 31 percent. The population is
further concentrated in just six Utah counties that
accounts for 69 percent of Uah's Order 135 popul ation
and in turn these top six Uah counties account for 59
percent of all Order 135 popul ation. The popul ation
data indicates that consunption of Class 1 products
nmust be tilted toward the Utah geography.

Exhi bit 33, Table 3, Conparison of Estinmated
Non- Pool Pl ant Capacities by Type of Location -- by
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Type of Plant and Location, Federal Order 135, U ah and
| daho, shows the distribution of manufacturing plants
and their capacity in Uah and |Idaho. The capacity
estimates were made by Dairy Farners of Anerica.

They show that |daho has an estimated 500
mllion pounds of manufacturing plant capacity or five
times that of Utah. The Market Administrator's exhibit
prepared for M. Vetne, titled "Pounds of M|k Reported
as In-Area Sales by Handlers in the Western Order
Mar keting Area, Federal Order 135, My-Novenber 2000
and 2001," detail in-area sales by Idaho and Ut ah
handl ers. This data indicates that the ratio of
distributing plants is just the opposite and wei ghted
towards Utah by a 3:1 ratio.

Exhi bit 33, Table 4, Trends in Production
Factors in ldaho and Utah, details several itens about
| daho and Utah m | k production conditions. Table A
recaps the annual m |k production fromthe NASS M | k
Production Report. Data for the past 10 years shows a
steady and dramatic increase in Idaho m |k production,

i ncreasing froman annual production volunme of 3.1
billion pounds in 1992 to nearly 7.8 billion in 2001.

The one-year increase in |daho production of
7.8 percent ranks as the second-|argest over year
change anong all states for the 2000-2001 peri od,
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Al aska was first, and tops anong the major dairy
st at es.

Production in U ah has al so increased over
1992 levels but it's only one-seventh of the |Idaho
expansion. Production in 1.3 billion pounds increased
21.6 percent to 1.6 billion in 2001. The year-to-year,
however, change was a decrease of 3.1 percent.

Tabl e B, taken fromthe NASS Dairy Products
Report, shows the total cheese production by state was
the sane for the 1992 to 2001 period. There is no data
for the years '93 and ' 94 because NASS only reported
two reporting plants, thus preventing them from
reporting individual state data.

Cheese production in Idaho has grown by 171.5
percent over this period while declining 26.6 percent
in Uah. Based on 2001 data, Idaho is the fifth-ranked
state in cheese production in the U S.

Table C details that a significant portion of
the mlk supply in Idaho is used in cheese production.
During the 1992 to 2001 period, in only one year did
the percentage of mlk used in cheese production fal
bel ow 75 percent. During this period, there were both
expansions in cheese plant capacity and construction
and expansi on of capacity for condensing.

Actual Iy, the expansion of other than cheese
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manuf acturing capacity accounts for nost, if not all,
of the reduction in percentage of m |k supply used in
cheese-making. During the same period, the percentage
of the mlIk supply used in cheese-nmaking in U ah
declined steadily. The percentage hovered above 60
percent in the early part of the 10-year peri od,
averaged in the 50-percent level in the mddle, dropped
to the 40-percent range during the end of the 1990s and
fell below 40 percent in Cal endar Year 2001. Over the
entire 10-year period, mlk used in cheese production
in ldaho has grown 9.8 percent while declining 39.6
percent in U ah.

Looki ng again at Exhibit 33, Table 3,
Conmpari son of Estinmated Non-Pool Plant Capacity by Type
of Plant and Location, Federal Order 135, U ah and
| daho, we woul d add that the cheese plant capacities of
the G anbia and Jerone Pl ants woul d rank them anong the
| argest mlk plants of any type in the country. The
other two plants, owned by Kraft, at Rupert and
Sorrento-Lactalis Plant Canyon are owned by two of the
| ar gest cheese-nmanufacturing and marketing conmpanies in
the U. S
Table D, with data drawn fromthe Market

Adm ni strator-published statistical summary shows
production pooled on Order 135 by state of origin. It
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shoul d say for the nonth of Decenber 2000, |daho
production represented 53 percent of the pounds pool ed
on the Order grow to 60 percent in 2001. Uah
production represented 36 percent in 2000 and decli ned
to 24 percent in 2001.

By anal yzi ng the production and new
statistics, it's easy to see that Idaho' s production
represents a |l arge share of the pounds pooled on the
Western Order. |Its share is growmng. Equally clear,
however, the reason for its growh in the market for
which it is intended is the manufacturing market. No
rational e can be credi bly advanced that this mlk
supply is being devel oped for the fluid market or to
serve as the reserve supply. The data sinply do not
support such a contention.

To further support this contention, one need
only to look at the procurenent offerings fromthe
maj or manufacturing plants in the area. They all base
their procurenent and paynent practices on a cheese
yield formula. They are open and clear and up front
about this practice.

Exhi bit 33, Attachnent 8, Conparison of
Procurenent Schenes, Western O der Cheese Plants,
details the m |k procurenent schenes offered by
Avonnore West, d anbi a Foods and Davi sco Foods.
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JUDGE CLI FTON: Excuse nme, M. Holl on.

Sorry.

MR, HOLLON: Yes, nm'am

JUDGE CLI FTON: Pl ease -- please read that
agai n because this says paynent, and you said
pr ocur enment .

MR, HOLLON: Ckay.

JUDGE CLI FTON.  Maybe --

MR. HOLLON: Exhibit 33, Attachnment 8,

Conmpari son of Procurenent Schenes, Western Order Cheese
Plants, details the m |k paynment schenes offered by
Avonnore West, @ anbia Foods and Davi sco Foods, Jerone
Cheese, to producers. Cearly in both cases, the
prices paid to producers are derived nmainly from
cheese-yi el d fornul as.

Returning to Exhibit 33, Table 4, Trends in
Production Factors in lIdaho and Utah, Section E
outlines the effect on the prices paid to producers for
the large volunme of m |k pooled on the Order in excess
of any reasonabl e neasure of a reserve supply.

Table E, Annual All-MIk Price Data, |daho
and Utah, 1999 through 2001, details the all-mlk price
as published by NASS. The all-mlk price is a neasure
of prices paid to dairy farnmers for mlk sales to al
uses. It is not a 3.5 percent butterfat-adjusted
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price.

In the early '90s, the prices between the two
states maintained a fairly close relationship.

However, in 1998, the higher utilization and tighter
pool i ng provisions of the Geat Basin O der conbi ned
with a tighter m |k supply boosted the Utah all-m |k
price. By Cal endar Year 2001, however, the |arger-
than-cal l ed-for reserve on the market allowed by the
pooling provisions that nore closely resenbl ed the
former Sout hwest |daho, Eastern Washi ngton Federal
Order -- that should be Eastern O egon.

JUDGE CLI FTON: Stri ke Washi ngton?

MR. HOLLON: Yes, ma'am Depressed the all-
mlk price in the newy-forned Western Order. The all -
mlk price fell 18 percent in Idaho, down to $2.38 to
$10. 62. However, prices fell even further in Utah, the
section of the Order where the Class 1 use is the
hi ghest, by 24 percent, down $3.28 to 11.20. The 24-
percent drop was even nore than the national average
decline for the year of 22 percent.

The ultimate nmeasure of the depth of the
decline in price would be the nunber of dairy farms in
busi ness. The best nmeasure of this trend is the Annual
Survey done by Dr. Ken A son for the Anerican Farm
Bureau. This survey is published in Wards Dairynen
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annually. It's quoted by organi zati ons, such as FAVRI,
and there are congressional policy studies, and is used
by the industry nedia regularly.

This survey collects information about the
nunber of dairy permts in each state. The survey
results for the period 1991 to 2001 are shown in
Exhi bit 33, Table 3-F, farm nunbers in Utah and |daho
1992 t hrough 2001.

The nunber of Uah farnms declined by 68
bet ween 2001 and 2000. The 13.9 percent year-to-year
drop is the largest decline since the 1992-1993 peri od.
Wil e the absolute decline parallels the Idaho drop for
2000 and 2001, the base fromwhich the |Idaho change is
nmeasured is twice as |arge, making the percent of U ah
farms goi ng out of business nearly double. An
addi tional reason to support a reduction in the
diversion limt is that the overly-loose provisions aid
mlk comng off and on to the pool at will and many
times not being available to the market in the Fal
nont hs when nost needed.

Exhi bit 33, Table 5, Conparison of Poolings,
Western Order, Cal endar Year 2000 and 2001, was
constructed from Order data. It is designed to provide
a relative neasure of the level of Cass 3 ml|k pool ed
relative to Cass 1 utilization. Al of the pounds
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were converted to an average daily basis and then
i ndexed.

For the C ass 1-3 conparison, the Septenber-

Novenber periods of 2000 and 2001 were used. For the
Class 3 conputation, COctober of 2001 was omtted due to
price relationships that caused handl ers to depool
Class 3 volumes. Chart 1, Conparison of Index Daily
Average Class 1 and C ass 3 Pounds, Federal Order 135,
Cal endar Years 2000 and 2001, denonstrates the
rel ati onshi ps between C ass 3 and C ass 1 poolings.
The chart shows that m |k supplies contract and are not
avail able to the Cass 1 market in the Fall nonths when
it's needed the nost, but poolings expand in the Spring
nont hs when it is needed the |east.

Put anot her way, m |k supplies choose anot her
market in the Fall and do not share those returns but
choose to pool the mlk when it is no |onger demanded
el sewhere in the Spring nonths and then share in the
bl end returns.

Returning to Exhibit 33, Attachnment 8,

Conmpari son of Procurenment Schenes, Western Order Cheese
Plants, it is clear that bouncing on and off of the
Order whenever it is advantageous to ride the pool is a
del i berate and pl anned part for Davisco's business
practice. This process does not reward adequately
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t hose producers who choose to supply the Cass 1 market
year-round. It tends to raise their costs of obtaining
additional mlk in the Fall nonths when spot
suppl enental supplies are needed and |owers their
return in the Spring nonths when the mlk that left the
market in the short season returns. This is not
orderly marketing. The year-round producers tend to
carry the reserve costs for a supply that they cannot
access when it is needed.

Qur proposal would not prevent handlers from
choosing to market in this manner but woul d reduce the
effect of it on other producers who supply the Cass 1
mar ket year-round.

Exhi bit 33, Table 6, Conparison of
Provisions, is a conparison of the producer mlk
pool i ng provisions for the current Western Order and
the two primary predecessor orders. The G eat Basin
Order regulated what is now the Utah portion of the
current Western Order and the Sout hwestern | daho,
Eastern Oregon -- scratch Washi ngton, insert Oregon
Order, what is now the Idaho portion of the O der

Tabl e 6 shows that the provisions chosen in
reformtilt towards the nore liberal limts of the old
Sout hwestern Idaho Order. This hel ps explain why the
prices experienced by Uah dairy producers had eroded,

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

460
why Cl ass 1 use has declined significantly, why
poolings in excess of reasonable reserves are being
acconmmodat ed and how significant quantities on reserve
supply can conme on and off of the pool easily.

The reform decision noted that the initial
di versi on percentage was set at 80 percent but was
changed to a higher level. This activity makes cl ear
that sonme type of deci sion-nmeking anal ysis was
performed in order to change the standard. W would
hope that the additional detail and scrutiny which is
avai | abl e through the -- through the -- through this
formal hearing process will lead to a change in that
deci si on.

We request that as the Secretary revisits
t hat deci sion, consideration be given to the follow ng
facts: the data show that the popul ati on consunption
in the processing center, location of distributing
plants, of the market is |located in Utah; the data show
t hat production farmcount and prices are declining in
Ut ah; the data show that the Utah production is the
cl osest and best-situated to supply the market,
providing mlk supplies to consuners at the nost
reasonabl e prices; the data show that the Idaho mlk
supply has grown but not for the purpose of being a
reserve supply for the Western Order but rather for the
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pur pose of manufacturing cheese.

Furthernore, the Idaho mlk supply is being
used in cheese manufacturing in a greater and
i ncreasi ng percentage. The data show that the reserve
m |k supply decreases in its ability to supply the
market just at the tinme it is nost critically needed
and returns to the market at just the time it is needed
| east. This action penalizes the year-round supply of
the Cass 1 market.

Furthernore, this practice is a planned
del i berate business event. The adoption of the
proposed 70-percent diversion standard would stil
supply the market with an over-abundance of reserve
supply as evidenced in Exhibit 33, Table 7. This table
begins with the marketw de data show ng poolings over
t he past two cal endar years.

Assum ng that nost handlers require suppliers
to deliver enough mlk to neet the Cass 1 and 2 needs
of their plants, all calculations are based on the sum
of two volunmes. It is a reasonable yet charitable
assunpti on.

| f the 43-percent diversion standard
devel oped earlier was applied marketw de in January
2001, the market would need total poolings of only
203.6 mllion pounds in order to serve as a reserve
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supply for the nonthly demand for Class 1 and 2 use of
116.1 mllion pounds. Application of this standard
woul d cause upwards of 200 mllion pounds of mlk to
| eave the pool. This is depicted in Colums F, G and
H.

Application of a 70-percent diversion
standard using the sane |ogic above would, on a
mar ket w de basis, provide for far nore reserves than
coul d ever be required and still accomopdate a
significant volume of mlk that has been traditionally
pool ed on the market. This is depicted by Colums F, |
and J.

Finally, the application of the 90-percent
standard depicted by Colums F, K and L show t he over-
generosity of this standard from a marketw de basis.
The current perm ssive diversion standard damages the
return to producers in the area of the market that
supplies the Cass 1 nmarket nost of the tinme and it
shoul d be changed.

The specific |language required to inplenent
our proposal on diversion limtations is: Proposal 6,
135. 113, Producer M1k, Section D, Paragraph 2, of the
gquantity of producer mlk received during the nonth,

i ncludi ng diversions, the handl er diverts to non-pool
plants not nore than 70 percent.
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Qur intent is to have no change in the
operation of this provision fromcurrent practice,
other than to reduce the [imt from90 to 70 percent.

Corol lary proposals. In order to effectuate
t he changes we are proposing and to nmake sure that the
intent is not mtigated, there are three additional
proposal s that we have offered. Two of themdeal with
net shipnment provisions and the remaining one with the
cooperative supply plant provision.

Proposals 3 and 7 call for all performance
neasures to be nmade on the basis of a net cal cul ation;
that is, the diversion limt needs to be neasured
agai nst real deliveries to the Cass 1 market. As the
l[imts are reduced in order to give recognition to
adequat e performance, the pressure to ship mlk into
t he qualifying plant and back out to the supply plant
or pooling handler increases. This allows the handl er
to seek qualification to pool nore mlk and to pool
mlk without giving up any at all. In a way, this is
doubl e di pping. No doubt there's sone additional costs
to accommodate this goal, but if the PPD is high
enough, the action wll take place.

Proposal 3 deals with the supply plant.
Proposal 3, Section 135.7, Pool Plant, Section C
Par agraph 5, shipments used in determ ning qualifying
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percent ages shall be mlk transferred or diverted to
and physically received by distributing pool plants
| ess any transfers of bulk fluid m |k products from
such distributing pool plants.

Note. We would intend for the neasurenent --
for this measurenment to take place on a nonthly basis.
2. W& would expect the neasurenent to take place only
between two handlers. [|If Supply Plant A ships 10 | oads
into Distributing Plant B and Distributing Plant B
shi ps nine | oads back to Supply Plant A during the
nonth, only a single load is available for conputing
qual i fications.

The calculation is to take place at the
handl er level so that a multiplant handl er cannot play
ganes with the shipnents. W do not expect the Market
Adm nistrator to sort out shipnents that involve nore
than two handlers. 1In the exanple above, if
Distributing Plant B ships out a |oad to Supply Pl ant
C, no net cal culation would occur.

Proposal 7 nakes the sane type of
calculation, only at the producer mlk |level instead of
at the supply plant level. Al of the qualifiers
reviewed in Itens 1 above would also be in effect there
-- here. Additionally, we would make the wordi ng
changes noted by the strike-through in bold text.
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Proposal 7, 135.7, Pool Plant, D, Paragraph
3, strike the word "receipts", begin with "Deliveries
used in determning qualifying percentages shall be
mlk transferred to, diverted to or", strike
"delivered", "fromfarnms of producers pursuant to
Section 1000.9 Fee, delivered to and physically
recei ved by plants described in Section 135.7A or B
| ess any transfers or diversions of bulk fluid mlk
products from such pool distributing plants.”

Finally, we would support Proposal A by
saying that while there are no cooperative supply
plants on the market currently, See Market
Adm ni strator Exhibit 6, the institution of our
proposals may create the desire for one. |If so, we
of fer Proposal 4 which would increase the cooperative
pool plant diversion delivery performance standard from
35 percent to 50 percent.

Proposal 4, 135.7, D, a m |k manufacturing
plant located within the marketing area, that is
operated by a cooperative association, if, during the
month or the i mredi atel y-preceding 12-nonth period
ending with the current nonth, 50 percent or nore of
such cooperative nenber producer mlk and any producer
m | k of non-nmenbers and nmenbers of another cooperative
associ ati on which may be marketed by the cooperative
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association is physically received in the formof bulk
fluid mlk products, excluding concentrated mlKk,
transferred to a distributing plant for an agreed-upon
use other than Cass 1 at plants specified in Paragraph
A or Bof this section either directly fromfarns or by
transfer fromsupply plants operated by the cooperative
associ ation and fromplants of the cooperative
associ ation for which pool ed plant status has been
request ed under this paragraph, subject to the
foll owi ng conditions.

Note. As the diversion [imts increase --
decrease, we would anticipate that a handler may w sh
to establish a cooperative supply plant under Section
135.7D. To do so, we propose that the standard be
rai sed from 35 percent to 50 percent to nake sure that
an adequate performance level is met. No plants
qual i fy under this standard currently, so no current
pl ant woul d be affected.

Finally, with regard to our Proposal 2 and 9,
we'd note that a geographic distinction is made in this
provi sion and that was part of the provision prior to
Order Reform as a performance neasure.

MR. BESHORE: That conpletes your -- the
statenment part of your prepared testinony.

MR. HOLLON: Yes, it does.
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DI RECT EXAM NATI ON
BY MR BESHORE:

Q kay. 1'd like to turn to your exhibits,
Exhibit 33, the parts of that exhibit, please, M.
Hol I on, and just go through these exhibits and nmake
sure the record reflects the manner in which they were
prepared, the sources of information that's provided,
and we'll go into a few questions on sone of them
expl ore sonme of the data in sonme of them

First of all, Exhibit 33, Table 1, can you
descri be what that information reflects and how you
prepared it?

A Table 1 was taken fromthe existing O der
| anguage, and it was an attenpt to summarize in a brief
formthe conditions for -- under which a producer m ght
be able to divert and the handler diversion limts, and
it was prepared for the -- solely for the purpose of
showi ng that different orders have different standards.

Q Exhi bit 33, Table 2, which has sone
popul ati on data for Idaho and Utah by county, would you
descri be the source of that information and how it was
pr epar ed?

A This data was taken fromthe Market
Adm ni strator data that's in Exhibit --

Q 367
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A And it reproduces the popul ations by state.

It does some sorting, does some sumaries and -- and
notes that 69 percent of Utah's populationis -- is
concentrated in six counties around the Salt Lake netro
area and 59 percent of the entire Order's -- of

-- of these two states in the Oder's population is
concentrated in that area.

Q Okay. Would you do it for Exhibit 32, Table
3?

A Table 3 is the Conparison of Estinmated Non-
Pool Plants Capacities by Type of Plant Location and --
Type of Plant and Location, Federal Order 135, U ah and
| daho. The data fromthis table were put together from
DFA sources which include publication, web pages,

i ndustry and nedi a publications, things |ike press

rel eases and trade showtype publications, and the
summaries and the estimates were all nmade by DFA to
show that the non-pool plant -- estimated non-pool

pl ant capacity in Idaho to be approximately 500 mllion
pounds per nonth, and in Utah 105 mllion pounds per
nont h.

Q Okay. Now, you -- the -- the sequence does
not depict estimated capacities for each individual
plant. However, in conpiling the exhibit, was it based
on individual plant capacity estimates which DFA has
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conpi | ed?
A It was. We -- we have a nunber for each
pl ant .
Q And can you -- you nentioned sonme of the ways

that you gathered that information, trade press, web
sites, public information. D d you also -- are you
also to privy sone of the information by virtue of
trade agreements with the conpani es invol ved?

A In sonme cases, yes, and obviously sone of
these are our own plants. So, we have that data.

Q You have a pretty good idea what they can do?

A Yes.

Q kay. 1'd like to focus on -- on the Idaho
information for just a nonent. The estinmated nonthly
capacity of these non-pool plants is 500 mllion
pounds. What other -- these are all non-pool plants,
correct?

A Correct.

Q Okay. Now, the -- the renaining plant
capacity in the state of Idaho would be pool plants and
essentially pool distributing plants, is that correct?

A Correct. That's what we understand.

Q Okay. And their -- their production is
represented in the pool statistics and the state
information in the pool statistics the Market
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Adm ni strator has previously presented, correct?

A That woul d be true.

Q kay. Now, I'd like you to -- to focus your
attention in Idaho on the plant capacity for the three
handl ers who the record indicates are operators, have
been at one tinme or another the operators of
proprietary bul k tank handl er pooling provisions.

Do you know what |'mtal king about?

A Yes.

Q kay. And those -- those three handlers
woul d be whon?

A G anbia, Jerone and Sorrento. Those were
identified in the Market Adm nistrator exhibit.

Q And right, the information provided by M.
Mykrant z?

A That's correct.

q Okay. Now, taking those three handlers and
aggregating the capacity for their plants in terns of
the information that DFA has, what nonthly capacity is
represented by those three handl ers?

A Somewhere in the range of 90 percent of the
500 million represented by those three.

Q Okay. Wiich would be in excess of 400
mllion --

A Correct.
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Q -- pounds of capacity per nonth. Ckay.

Let's -- by the way, in -- in later testinony, just
coincidentally and for everyone's advance notice, in
| ater testinony, you' re going to talk in detail about
the capacity for DFA -- capacity and operating |evels
of DFA's manufacturing non-pool plants in -- in U abh,
are you not ?

A That is correct.

Q kay. So, they can -- if sonebody wants to
inquire about it, they can get a preview of that now,
but you're going to lay it all out later

A It would be a duplicate question.

Q kay. Let's nove to Table 4 of Exhibit 33
then. This has Charts A -- Athrough Fin Table 4. 1Is

the source for each of those -- each of those charts,
i ndi vidual charts identified on the -- on the exhibit?
A It is.

Q Okay. Now, is the National Agricultural
Statistics Service identified as the source for Chart A
on Table 4 of Exhibit 33? Is that the agency which you
referred to as "NASS' in your testinony?

A It is.

Q kay. So, commonly, the initials NA-S-S are
used to refer to that, and that's an agency of the
United States Departnent of Agriculture, is it not?
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A Correct.

Q Now, I'd like to -- I'"d like to ook -- |ook
at the information in Table A with respect to the
production of mlk in Idaho and Utah reported by the --
by NASS, by the USDA, and conpare it, if we can, to the
m |k presently being pooled in Oder 135.

If | represent to you that -- first of all,
the Table D, what 1'Il call Chart D, of Table 4 is some
information regarding sources of mlk for Oder 135,
what states they came from is it not?

A That is true.

Q Okay. Now, for what tine period is that
information on the --

A That information was taken by the Market --
taken fromthe Market Adm nistrator's publication for
the nonth of Decenber of each nonth, and it was taken
fromthe publication that showed the nunber of
producers and pounds by state and county. So, there
was a sum for |Idaho, sumfor Utah, and a sumfor the
O der.

Q kay. So, the source or the -- the tinme
period for the nunbers in -- in Chart D is Decenber,
just one nonth, --

A Yes.

Q -- Decenber of 2001? Okay. Do you have
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information for the full year of 2001 that is in the

Mar ket Administrator's Exhibit --

A | do.

Q -- 67

A Yes.

Q Okay. Now, if we wanted to put another

colum on our Chart D, Table 4, Exhibit 33, for the

full year 2001, can you provide those -- those figures,
first of all, for the state of |daho?

A It would be 2.665 billion for 2001.

Q For the year 2001, 2.665 billion --

A Yes.

Q -- pounds of mlk produced in the state of

| daho were pool ed on Order 135, correct?

Ri ght .

kay. And for the state of Utah?
For 2001, 1, 316, 000, 000.

Coul d you repeat that, please?

> O >» O >

1, 316, 000, 000.

Q kay. Do you have the Order 135 total for
t he year 20017

A 4713.

Q And the percentages fromthe two states woul d
be what ?

A 56.5 I daho, 27.9 Ut ah.
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Q Okay. Now, focusing on the figures for the
year 2001, could you conpare the -- for the state of
| daho, the total m |k produced in the state of Idaho as
reported by the National Agricultural Statistics
Service which you' ve reported in Chart A on this
exhibit for the year and the amount that has been
pool ed?

A The NASS nunber for |daho was 7,757, 000, 000,
and the amount reported pooled by O der 135,
2, 665, 000, 000.

Q And that's approximately a little better than
one-third of the mlk produced in |Idaho was pooled in

2001 on Order 135, is that correct?

A That is correct.

Q Now, in other words, there was -- | ooked at
anot her way, there's five billion pounds -- nore than
five billion pounds of mlk produced in Idaho that's

not pooled on Order 135, correct?

A That woul d be correct, al so.

Q By the way, if | represent to you that only -
- that the Market Adm nistrator's Exhibit 5 shows that
in 2001, 211 mllion pounds from |l daho were pool ed on
the Pacific Northwest Order, how nuch does that |eave
of production in lIdaho that's still not pooled in
either one of these Orders in the region?
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A If you'd represent that nunber, | would agree
with you. Seven billion -- oh, wait. 4,881, 000, 000.

Q kay. So, 4,881, 000, 000, approximtely?

A Yes.

Q kay. So, would it -- would those figures
denonstrate, anong other things, that in spite of the
fact that pooling provisions in -- in this Oder are
quite perm ssive at the present tine, there's stil
five -- nearly five billion pounds of mlk in the state
of ldaho that's not on this pool?

A That woul d be a good approxi mati on.

Q O any other federal order pool in the
regi on?

A In the region, yes.

Q kay. Okay. Now, let's |look at Uah. The -
- the total production in Utah, as reported by NASS, in
-- by the way, on Idaho for a mnute, is there any
anount of Grade B production, any substantial anount,
to your know edge, of Grade B m | k production in |Idaho
that woul d be reflected in those NASS figures that
woul d materially change thenf

A There is some Grade B m | k production but not
very nmuch, and it would not be a material nunber

Q Okay. Let's nove to Utah then. The
production -- total production in Utah in 2001 as
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reported by NASS was 1.635 billion, is that correct?

A That's correct.

Q Ckay. And you indicated, | believe, that
1.316 billion was pool ed on Order 1357

A That is correct. That would | eave 319
mllion as the difference between the two. Again,
there is some Gade B mlk in Uah, not a lot, and
there is some UWah mlk that is pooled on Federal Order
1 and that woul d account for substantially all of that
di fference.

Q kay. How -- you say there's sone Utah mlk
pool ed on Federal Order 1. Howis that?

A In the -- there's a plant in Utah that causes
distribution of its products and because of the way
Order regulations are witten finds itself having O ass
1 distribution in Federal Order 1. So, that plant
becones pooled in Federal Oder 1, and yesterday, when
M. Marshall was asking ne about that, | was asleep at
t he switch.

| am aware that the application of the
i ndi vidual state order provisions are in effect, and
one case then would be this mlk is pooled in Federal
Order 1 and is affected by that transaction.
Q kay. | wanted to --
A There is --
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Q | wanted to talk about the plant a little bit
first and then get into the Order --

A Ckay.

Q The Order 1 stuff. But just for -- so the
record's clear, what plant is it in the state of Idaho
that is pooled on Order 1?

A The Dannon Yogurt Pl ant.

Q Okay. And that is a pooled distributing
pl ant on Federal Order 1, is it not?

A Yes.

Q Because the product they produce there is a
dri nkabl e yogurt product?

A That's true.

Q That is classified as Cass 1?

A Correct.

Q kay. And it's pooled in Order 1 because
nore -- a majority or whatever the qualifying
percentage is of that product is distributed in the
Nort heast, in the New York and the Northeastern
mar keting area, correct?

A That's right. The distribution network that
it has and the Order regul ation calcul ations pooled it
in Oder 1.

Q Okay. But it's supplied by dairy farnms in
the state of Utah primarily?
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Yes.

kay.

> O >

Primarily.

Q Okay. And now, with respect to the Oder 1
regul ations, Order 1 has, as you testified yesterday,
regul ations that are substantially simlar to those
t hat DFA has proposed in this hearing be adopted for
Order 124 and Order 135 relating to m |k pooled on the
Order fromdistant states, correct?

A That is true.

Q And M. Marshall asked you yesterday, you
said you were asleep at the switch, those regul ations
in Oder 1 are -- are operative with respect to, for
instance, the mlk in Utah that's pooled in Oder 1
t hrough the deliveries to the Dannon plant, correct?

A That is true.

Q kay. So, your ability to pool in Oder 1
with respect to those Cass 1 deliveries to the Dannon
Yogurt Plant are defined by the regulations of Oder 1
as they would relate to mlk that's in Order 1, is that
correct?

A That is true. That is right.

Q kay. And you can't load Order 1 with any
nmore ml k than sonebody who is in Order 1 could --
could pool on it --

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

479

A That's right.

Q -- with the sane mlk supply? Okay. Are you
aware, also, that there's mlk fromother out-of-area
states that has been pooled on Order 1 utilizing the
same regul ations we're -- we've been alluding to?

A There is -- there is mlk supplies |'m aware
of in Mnnesota that are pool ed under the sane
regul ations that -- and provisions.

Q kay. And -- and also, perhaps in the state
of W sconsin?

A Yes, there may be. There may be sone in the
state of Wsconsin, also.

Q kay. And the sane thing applies to those
mlk supplies in those states as we've discussed in
terns of the principle that if you' re out of area, you
produce -- you -- you can pool just fine if you
perform but at the sane rate as people who are in the
area?

A That is correct.

Q kay. Let's go on then to Table 5 in Exhibit
33, if you would, M. Hollon. Actually, one -- one
ot her question on the information relating to
production in the state of I|daho.

What diversion |imt would you need in O der
135 if the plants in Idaho wanted to pool all their
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mlk on the -- on the Order?

A | would have to try to calculate that. |
hadn't thought about that as the question. 1'd have to
go | ook.

Q Now, you --

A | suspect it would be --

Q -- woul d have to think about that --

A -- that 99 nunber that was in the Western
O der.

Q 99.9 maybe or sonet hi ng?

A Per haps.

Q kay. Let's go to Exhibit 33, Table 5 then.
VWhat -- what is this information, and how did you

conpile it?

A The purpose for this information was to try
to come up with some way to neasure the relationship of
Class 3 poolings to Class 1 poolings, and in order to
do that, | wanted to try to take the seasonality or to
index the figures to try to get a nore conparabl e
basis. So, Colum 1, 2, 3 and 4, labeled Cass 1, 2,
3, 4, are sinply Market Adm nistrator-published pounds
of mlk pooled in the Western Order and total under the
colum | abel ed "Pounds”. So, in January of 2001, it
was 322.6 mllion pounds pooled on the Order in total.

The daily volunes of Class 1 and Class 3 is
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not hing nore than the -- the pounds in the nonth
di vided by the days in the nonth, and then | attenpted
to create -- to index those pounds in sonme conparison
so that | could see what the rel ationshi ps exi sted.
So, for the Cass 1 purpose, the three-nonth average in
the Fall nonths, Septenber, Cctober, Novenber, of 2001
-- that should be 2000 and 2001, | guess. [|'m not
forecasting here.

JUDGE CLIFTON: I'msorry, M. Hollon. \ere
are you changi ng?

MR. HOLLON: The -- the nonth, year and nonth
| abel s that read currently January '01 and January '02
and the '01 should read '00 and the '02 should read
' 01.

JUDGE CLIFTON: | understand this is to the
far left of this Table 5.

MR. HOLLON: Yes, ma'am The index val ue
then for Class 1 would be -- is nothing nore than the
average of 2.8 plus 2.8 plus 2.9 plus 2.7 plus 3 plus 3
for a 2.9 average of those three -- those six nonths
and the sane type of calculation was made for Cass 3
pounds, and | chose to omt the Cctober 2001 data
because in that particular nonth, |arge quantities of
Cl ass B were depool ed for reasons of price. So, it
woul d have had an effect on ny chart. That was really
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not in the relationship. It wasn't caused -- it was
caused by the relationship that | wasn't attenpting to
measure, and the chart itself then is on the next page,
and the line with the squares in it that hovers at
about the 95-percent value is the Cass 1 pounds index,
and the chart that -- the line that is marked by the
triangles is the index value of the C ass 3.

The Cass 1 |line does not have a trenendous
amount of variation in it, and the Cass 3 line shows a
| arge increase in the Spring nonths and a trenendous
decrease in the Fall nmonths. Just about the tine that
m |k was needed by the market, there's a pretty
dramati c di sappearance and that trend shows through in
both years, and this would be a trend that would be
greater than be could expl ained by the normal seasonal
m | k production changes, and so the -- the -- the
intent of this exhibit, which is to point out that in
the Fall nmonths when mlk is needed the nost, it seens
to | eave the marketplace for, you know, sone reason
BY MR BESHORE:
Q kay. So, Chart -- that -- | think you're
referred to that as Chart 1.
A Yes.
Q Chart 1 is just sinply a graphic depiction or
a charted depiction of the data on Exhibit 33, Table 5.
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A That is correct.

kay. Let's turn then to Exhibit 33, Table
6, if you woul d.

A Exhibit --

JUDGE CLI FTON: Before we do, at the bottom
of Chart 1, where it says January '0l1, you want that to
read January ' 00?

MR, HOLLON:  Yes.

JUDGE CLI FTON:  And midway through the chart
where it says January '02, we want that to read '01?

MR, HOLLON:  Yes.

JUDGE CLI FTON:  Thank you.

MR. BESHORE: Thank you, Your Honor.

BY MR BESHORE:

Q Can you tell us, M. Hollon, what Exhibit 33,
Table 6, is?

A This table is -- is a -- a conpilation of
some Order provisions and the Class 1 utilizations that
were present in the predecessor Orders to the Western
Oder. In Federal Order 139, the former Geat Basin
Order, those provisions called for supply plants to
performat a 50-percent level. They did -- it did
allow for a free ride period. There was sone nonths
that the supply plant did not have to ship in order to
remai n associated with the pool. Those nonths were
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March through July.

The individual producer diversion [imts were
75 percent and the Class 1 utilization in '95 through
'99 was, beginning in '99 and readi ng down, 51, 46, 37,
35 and 35.

In the forner Federal Order 135, Sout hwestern
| daho, the columms are designed to represent the sane
things, and there, supply plants had to ship 25 percent
of their volunme. There was a free ride period, that
was March through July, and the individual producer
diversion limt was 80 percent. In that market, the
Class 1 utilization in '99 was eight percent, '98 13,
'97 eight, '96 seven

Q Now, those utilization -- Class 1 utilization
figures are year -- yearly --

A Correct.

Q -- aggregat e numbers?
A Correct .

Q Ckay.

A

And in the Western Order for the two years
for which we have data, the supply plant percentage
nunber in the Order |anguage is 35 percent. There is a
free ride period, March through August, and the

i ndi vidual diversion limt is 90 percent. The

i ndi vi dual producer diversion limt is 90 percent, and
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the Class 1 utilization under the Order is 26 in 2000
and 23 in 2001, and now the conparison that was drawn
out of here would be that the individual's diversion
[imts were increased 75 in one Order and 80 in the
other Order. So, it wasn't you can pick one or the
ot her or sonewhere in between, and that the Cass 1
utilization was declined quite a bit fromthe G eat
Basin Order to the Western Order and gone up fromthe
Sout hwestern I daho to the Western Order

Q Okay. So, when you conpare the Western O der
with the predecessor Orders, as far as -- and | want to
go colum-by-colum here. As far as the supply plant
per cent ages are concerned, there are no supply plants
on the Order at present, correct?

A Correct.

Q Do you know if there were any supply plants
on the Orders, on the predecessor O ders?

A In the Geat Basin Order, there were supply
plants fromtine to tinme. Like I know that there were
some. | can't tell you if they were there continuously
or not, and | amnot aware in the Federal Order 135.

Q (kay. But at any -- at any rate, presently,

t hat nunber is not a nunber that is actually having any
i npact on the marketplace in ternms of --
A That's correct.
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Q -- anybody using it?

A That's correct.

Q Okay. Now, with respect to the free ride
period, first of all, is the free ride period
applicable only to supply plants?

A Yes.

Q So that, | guess, is it applicable to
cooperative manufacturing plants as wel|?

A Yes, | think --

Q O which there are none at present --

A There are none.
Q -- in the Oder?
A But | think the -- | would think the way the

provi si on works, you'd have to ship over and over a 12-
nmonth period. So, there's an average conputed in
there. So, | don't knowif -- | don't think it's an
appl es and appl es conpari son that they have perfected
or not.

Q Okay. If it's -- if it's applicable or
whatever it is, the Order regulations showit, --

A That's right.

Q -- and there's nobody using that right now?
The -- so, the free ride period is not presently
affecting the pooling of mlk on Order 135, correct?

A That is correct.
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Q But the diversion limt is affecting the
pooling of mlk on Order 135, is it not?

A That is true.

Q And what happened here is that in the reform
process, the diversion percentage was set at a | evel
that was higher, nore perm ssive or nore |iberal, than
ei ther of the predecessor Orders, correct?

A That is correct.

Q kay. And has that contributed to the -- and
is that contributing to the Class 1 utilization at
present tinme in the Order?

A It is.

Q And to the level of the blend price or the
producer's price differential payable to producers
suppl ying the Order?

A It would be a factor in the level of that
price, also.

Q By the way, would this information with
respect to the predecessor Order 135 indicate that even
at a diversion percentage of 80 percent, you mght only
get a seven- or eight-percent utilization?

A Repeat that.

Q Well, it appears to ne, if I'mreading the
information correctly or understanding it correctly,
wi th the diversion percentage of 80 percent in Oder
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135, the predecessor, in '96, "97, '98, '99, there were
very low utilizations?

A That is right.

Q Okay. Now, perhaps there were actions that
suspended that diversion limtation or sonething during
that period of tine, --

A That coul d be true.

Q -- 1 don't know, but it -- the utilizations
were quite lowin any event?

A That's right.

Q Okay. Let's look at the Table 7 then of
Exhi bit 33.

A Purpose for this table was to try to give
some marketw de effect of our diversion limts proposal
of 70 percent and nmake just sonme general conparisons to
a lower level and the current level, and again this
conparison is done for the marketw de effect. |'m not
sure if we can have Order provisions that are witten
for specific players in the Order, specific parties in
the Order. | suspect we would all like to do that and
wite themfor ourselves.

But the -- on the marketw de basis, the way
this conputation was nmade is | nmade an assunption that
the Cass 1 and C ass 2 pounds would be the deliveries
under which the diversion Iimt was neasured. So,
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took for what should read January of 2000, so that
needs to be corrected, --

Q January '00 and January '01. These are for
-- again, the database you're using is the data for the
years 2000 and 20017

A That is true.

Q kay.

A And - -

Q Per haps you coul d just take January 2000 and
-- and go across fromleft to right, across the
information, and | -- explain what -- what you did in
each col um.

A Colum F is the sumof Colums A and B, 83.9
and 32. 1.

Q kay. So, to get the base from which you

were going to apply your hypothetical diversion

[imtations, --
A Yes.
Q -- the base you cal cul ated by taking both the

Class 1 and O ass 2 volunes, correct?

A That is correct.

Q And why did you take the Class 1 and Class 2
vol unes?

A | thought that would be a reasonabl e
assunption fromwhich to neasure and nost fluid
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custonmers would -- would demand that you deliver that
volunme to them They would seek that as a supply as
deliveries to their plant.

Q | s that because frequently, pool distributing
plants, Class 1 plants, have -- also process sonme mlKk
for Cass 2 products at those plants?

A That is true.

Q Okay. And deliveries to those plants, as
long as they' re pool distributing plants, are --
established eligibility for diversion?

A Yes.

Q kay. So, the -- the base, if you wll, are
the total Cass 1 and 2 pounds in Colum F. Move on
then to Colum G

A In Colum Gto Colum F, they divided by one
mnus .43 to get an idea of how many pounds woul d be
pool abl e, based off of that delivery. [It's an
arithmetic calculation. So, that says if | delivered a
116.1 pounds or mllion pounds, and | had that as a
diversion limt, | could pool 203.6 mllion pounds.

Q kay. So, Colum G is testing how many
pounds can be pooled on the basis of a diversion
per cent age of 43 percent, is that correct?

A That's correct.

Q And 43 percent was the nunber that you
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testified to in your statenent that represents three
days a week --

A Ri ght, right.

Q -- of production?

A That is correct.

Q kay.

A That was sinply an expl anation of -- of a

typical week's market. W're not proposing that as a
standard, that m ght not even be a reasonabl e standard
at this nmonent, but just for a conparison basis, that
woul d -- that would allow 203.6 mllion pounds to be
pool ed. Conpare that 203.6 by what was actually pool ed
in that nonth, 322.6, and that would be a shortfall.
You woul d not be able to pool as nmuch m |k under the
Order by a 118.9 mllion pounds, and if the standard
were that, it would not be a single nonth in this two-
year period where the amount of m |k that was pool ed
coul d be pool ed.

Q kay. So, your -- your -- your information
in Colums G and H test how nuch m |k could be on the
-- could be in the pool if the diversion percentage was
43 percent, and what you found was the mlk that had
been pooled -- that that diversion percentage woul d not
accommodate all the mlk that has been pooled in the
O der?
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A That is correct.

Q Okay. Now, does the next two columms test
the diversion limt at 70 percent?

A The next two columms test the diversion limt
at 70 percent by making the sane type of cal cul ation,
sanme type of conparison

Q And what did you -- what did you find when
you made that cal cul ati on?

A That again, when applied to a marketw de
basis, that there were 1-2-3-4 -- there were four
nmont hs out of 24 when the entire volunme of mlk that
had been pool ed could not be pooled, and the remaining
nont hs accommodat ed t hat vol une plus additional vol une.

Q So, would you say just very roughly that
taking the market at its present -- even at its present
diluted level, 70 percent diversion |[imtation would
accommodate all that mlk in the aggregate?

A In the aggregate, froma marketw de basis,
yes, it would be a -- in our view, a reasonable
diversion limt.

Q Okay. Now, in the aggregate, how nuch mlk
does the present 90-percent diversion l[imt provide
for?

A A charitable |l evel. Looking down Colum L,
it would be far greater than -- than now, perhaps not
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enough to acconmmopdate the entirety of the Idaho
production but woul d accomopdate a | arge anount.

Q Okay. So, under the present 90-percent
diversion limtation, there is -- there's enough
| ooseness in the regul ations view ng the market on
aggregate to pool hundreds of mllions of pounds of --
of additional mlk. |[Is that what you --

A That is true.

Q -- found? Okay. Let's nove then to the
attachnment, what you marked as Attachnment 8 of Exhibit
33.

A These are two documents. The first one is
t hree pages, and the second one is a single page, and
t hey depict sone information about the m |k paynent
schenmes and patterns of the Davisco Foods Plant in
| daho and the Avonnore West Plant. This is information
that we acquired as a part of our every-day procurenent
activities in terms of calling on producers, in terns
of talking to -- to producers in the marketpl ace,
asking them what their view of things are, if they
m ght be interested in DFA nenbers, and this is
information that they have shared with us, and so that
was -- that's the source of these docunents.

JUDGE CLIFTON: If | mght interrupt, just so
that the transcript has the spelling of the name right,
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woul d you read what the |etterhead says?
MR. HOLLON: The first docunent -- the first
t hr ee- page docunent is printed on the |etterhead
stating Davisco Foods International, and that's spelled
D-A-V-1-S-C O Foods International .
BY MR BESHORE:
Q Okay. Now, since this docunent is a
phot ocopy of a fax of a fax, | guess, would you take --
take just a mnute and so that the record reflects what
it says and read it for the record, please, M. -- M.
Hollon? It's addressed to all Jerone Cheese Producers,
is that correct?
A That is the way | read that.
Q Okay. And proceed fromthere.
A From Jon Davis regarding mlk prices, date
August 5, 1977.
MR. VETNE: Your Honor, may | interpose an
obj ection here?
JUDGE CLI FTON:  You may, M. Vetne.
MR. VETNE: This -- this exhibit and the

whol e package has been received. It's part of the
record. It's in evidence. W are all experiencing a
little disconfort in constraint of tinme. | -- 1 think

it's redundant to read into the record what has al ready
been received in the record.
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JUDGE CLIFTON: It's not |egible.

MR. BESHORE: And that's why it's inportant
to -- not to interrupt.

JUDGE CLI FTON: Sone portions are not clear.
Now, | don't know why this witness can read it when |
can't. | do need to know that, but I -- I can't --
wi thout just guessing, | can't tell where the
begi nni ngs of the words are on the left or the endings
of the words are on the right.

M. Hollon, why is it that you can tell?

MR, HOLLON: | guess |'ve spent nore tinme
studying it, and you' ve |ooked at it for a few nonents,
but 1"'mquite confident if we sat down for a few
m nutes, you would be pretty confortable with the sane
reading that | would cone up wth.

JUDGE CLIFTON: Al right. 1 -- 1 would
wel cone M. Hollon's assistance in this regard, M.

Vet ne.

MR. VETNE: Your Honor, | still have the
objection. It's there and as legible or illegible to
anybody as it is to M. Hollon. However, the author of
this letter, Jon Davis, will be a witness later on. |If
there's anybody that can clear this up, | don't think
we should rely on M. Hollon's speculation as to what
it contains. W can all study it for hours and --and
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cone to our own concl usions.

MR. BESHORE: | would wel cone a clear |egible
copy of the docunment from-- fromM. Vetne, if, you
know, if he would provide it for the -- for the record.
We're quite confident we know what it says, and we can
make that clear for the record, but if we've got one
that is an original clear and |l egible for the record,

t hat woul d be great.

JUDGE CLIFTON: Al right. M. Vetne, do you
know whet her we can get a better copy?

MR. VETNE: | don't at the nonent. | just
saw this for the first tinme.

JUDGE CLI FTON: Okay. You may have sone help
her e.

MR DAVIS: | can clear it up. Couple
things. Next time, Elvin, you need a docunent from ne,
you don't have to sneak around and get it. You can
call me, 1'Il give it to you

MR. VETNE: This is Jon Davis.

MR DAVIS: I'msorry. Jon Davis.

JUDGE CLIFTON: M. Davis, if you' d spel
your first name, please?

MR DAVIS: J-ON

JUDGE CLIFTON: Al right. And are you the
author of this letter?
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MR DAVIS. | am

JUDGE CLIFTON: Al right. [If you do not
have a nore | egi ble copy available, would you read this
into the record?

MR DAVIS: | could, but it's really
irrel evant because it's quite old, and it's no | onger
how we price mlk, and it hasn't been for sone tine.

JUDGE CLIFTON: Al right.

MR DAVIS: So, it's really irrelevant.

JUDGE CLIFTON: 1'll hear your testinony at a
|ater point. If you don't want to read it in, then
will have M. Hollon read it.

MR. DAVIS: You -- he can certainly read this

in.

JUDGE CLIFTON: Al right.

MR DAVIS: But it -- it's -- it's
irrelevant. 1It's no longer in existence.

JUDGE CLI FTON: Thank you.

MR. DAVIS: But next tinme, Elvin, you don't
have to send your field man to the dairy. You can cal
me.

JUDGE CLIFTON: M. Davis, hold off.

MR DAVIS: Ckay.

JUDGE CLI FTON: Thank you.

MR DAVIS: This is a little frustrating.
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JUDGE CLIFTON: M. Hollon, please proceed
with reading the letter into the record.

MR. HOLLON: "As you are all now aware, as of
August 1, 1977, Jerone Cheese" --

MR DAVIS. 1977.

JUDGE CLIFTON: Go nore slowy because since
you're not the author of this, | want to nmake sure you
don't | eave out any words. So, start again.

MR, HOLLON: Ckay. "As you are all now
aware, as of August 1, 1997, Jerone Cheese will begin
buying m |k based on a new fornmula. This forrmula wll
be reflective of the Chicago Mercantil e Exchange cheese
price for 500-pound barrels and 640-pound bl ocks.

Jeronme Cheese produces 500-pound barrels and
640- pound bl ocks in differing anbunts on a nonth-to-
nonth basis. Jerone Cheese will pay for mlk nonthly
based on our percent of 500-pound barrels and 640- pound
bl ocks manufactured during that nonth.

Hi storically, we have produced 60-percent
barrel s and 40-percent blocks in the Wnter nonths and
about 90-percent barrels and 10-percent blocks in the
Summer nonths. W expect that to continue in the
future but ultimately that will be determ ned by our
cust oners.

Due to the various rules and regulations in
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t he Federal Order in lIdaho, there can be nonths where
it is advantageous to Jeronme Cheese and to producers to
be involved in the Federal Order. 1In order to
economi cally acconplish this, we will have to pool sone
m |k from each producer every nonth. Satisfying the
Order requirenents in this fashion will force us to
have two checks for each G ade A producer.™

JUDGE CLI FTON: Two?

MR. HOLLON: "... mlk checks for each G ade
A producer. One will be for mlk that is associ ated
with the Federal Order and the other one will be for
mlk not pooled in the Federal Order system

This will allow us to keep all of our
producers eligible to pool their mlk on the Federal
Oder. In turn, this will allow us to pool all of the
mlk in nonths where it is advantageous to do so. Case
in point would be a nonth with a large mlk price drop.

We are certain that by paying for mlk in
this fashion, we will put ourselves in position to
return the highest mlk price to our producers. The
gross amount of this check will be based on a cheese
yield formula that will reflect the anmount of cheese we
are able to produce from 100 pounds of a certain test
mlk. The formula is as follows:" --

JUDGE CLI FTON: Excuse nme. That -- that says

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

500
a 100 pounds of a certain test mlKk?

MR, HOLLON: Yes, nm'am

JUDGE CLIFTON: Al right. Thank you.

MR. HOLLON: "The fornula is as follows:

(.93 tines butterfat) plus (.78 tinmes protein) mnus 1)
times 1.09) divided by 1 m nus noisture and equates to
a yield at 3.5 percent butterfat divided by 3.2 percent
protein of 9.6224 pounds per hundredweight. This yield
is multiplied by the weighted average bl ock cheese
price for the nonth" --

JUDGE CLI FTON: The average?

MR. HOLLON: "... cheese price for the nonth
based on our production m x of 640-pound bl ocks and
500- pound barrels in the Chicago Mercantil e Exchange
cash cheese pri ce.

In addition to this price, we wll pay a
somatic cell bonus based on the attached bonus summary.
Jerome Cheese will continue to be the prem um buyer of
mlk in ldaho as we have been since we began buyi ng
mlk in 1992.

| f you have any questions, feel free to give
Mark or myself a call at your convenience."

MR BESHORE: Ckay.

JUDGE CLI FTON: Thank you, M. Holl on.
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BY MR BESHORE:
Q Coul d you go to the | ast page of Exhibit 33,
M. Hol |l on?
A The | ast page?
Q Which is the Avonnore West -- the title at

the top, Avonnore West MIk Pricing System Do you see

t hat ?

A Yes.

Q kay. |Is Avonnore West, Inc., a handler or
who -- who is that at the present tinme?

A That is the danbia West -- d anbia Conpany.

Q Okay. And this docunment represented the
cheese price fornmula that they were utilizing to pay
their dairy farnmers for m |k production?

A That's correct.

Q Okay. Now, --

MR. VETNE: Excuse ne. | need to nmake an

obj ection, Your Honor.

JUDGE CLI FTON: M. Vet ne?

MR. VETNE: Because | -- | think there's a
| ack of foundation for -- | should have junped up
sooner -- for the last set of answers. The w tness
testified that Avonnore West, Inc., is now -- what did

you say?
MR. HOLLON: d anbi a Foods.
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VETNE: I1t's now d anbi a Foods, Inc.
HOLLON: Is that --
VETNE: Is it --

2 3 3 3

HOLLON: The conpani es are the sane. |
may have the nanmes not correct, but the conpanies are
the sane or the intent of the conpanies is the sane.

MR. VETNE: | see two different conpany
names, and they're both corporate. Do you have
information that in fact the corporations are the sane
entity? Are we --

MR. BESHORE: Have we gone to cross
exam nati on?

MR. VETNE: No. This has to do with the
rel evance of this docunment, which, you know, | guess
we've received it, and it may be relevant to show
Avonnore West, Inc., pricing sonme years ago, but
there's no foundation for attributing whatever Avonnore
West corporate entity did as this witness has just done
to G anbi a today.

Unless this witness with sone foundation and
personal know edge or documentation can show that the
corporate entities are the sane and that the nanes have
nerely changed, | don't know, but the foundation has
not been laid for the conclusion that this represents
conduct of anybody that now markets mlk in the market.
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Thank you.

JUDGE CLIFTON: Wait, M. Vetne. You may
continue with your Voir Dire of this witness on this
docunent as you wish. Do you have any other questions
to ask hinf

MR. VETNE: yeah. M question was -- | wll
ask that.

VO R DI RE

BY MR VETNE:

Q There may be sone relevance to this as
Avonnore West pricing, but, M. Hollon, --

A Yes?

Q -- do you have evidence denonstrating that
Avonnore West, Inc., and G anbia Foods, Inc., are in

fact the sanme conpany entities?

A | believe that to be true.
Q Do you know that -- | understand you believe
it. Do you have docunentation that -- that is the

case, that it's sinply a nane change and not different
corporate entities?

A Are we dealing with a | egal chase here?

Q We're dealing with -- we're dealing with --
t he person whose mlk pricing fornmula you have
attached, --

A Hm hnm
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Q -- we're dealing with who that person is and
whet her that person is the sanme person as d anbi a.
A Ckay.

MR. BESHORE: Can | get a word in?

JUDGE CLI FTON: M. Beshore, of course.

MR BESHORE: | -- 1 -- 1 think, you know,
the -- the counsel for d anbia Foods will have an
opportunity to present whatever information they w sh
to present with respect to G anbia Foods present or
past m |k procurenment progranms in -- in |daho.

Everyone in the room knows that G anbia
acquired, succeeded to, nerged or otherwise is the
present owner and operator interest of the Avonnore
West cheese production facilities in Idaho. Now,
that's the reason that the -- that the docunent has
been offered. It's certainly probative of the Idaho
cheese industry and its practices, and if it has to be
clarified in some way or otherw se inpeached,

di scounted or deregulated, M. Vetne will have an
opportunity.

JUDGE CLIFTON: Well, true, M. Beshore, but
even before we get to his opportunity, we should have
some foundation laid for the useful ness of this
docunent .

Now, if it's to illustrate a way that, for
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exanpl e, people involved in the mlk industry in Idaho

can take advantage of the provisions of Oder Nunber

135, then it may be illustrative, even if it's old.
So, | can see sone possible value for the docunent.
Nevertheless, | would |like this witness to

| ay as adequate a foundation as he can, based on how he
acquired it, as to when it was created, what it was
used for, whether it was part of the letter that he's
just read into the record, or from sone other source --

MR BESHORE: Ckay.

JUDGE CLIFTON: -- and so forth.

MR. BESHORE: W can -- we can --

JUDGE CLI FTON:  So, --

MR. BESHORE: -- ask nore questions about it.

JUDGE CLIFTON: -- I -- 1 would |like you to
lay nore foundation for where it cane from

MR. BESHORE: Ckay. Well, it's already been
admtted, and it's part of the record, and M. Vetne
had an opportunity to object at the tine, and he didn't

JUDGE CLI FTON: Not really.

MR. BESHORE: -- do that.
JUDGE CLIFTON: |'ve been taking -- |'ve been
taking these direct testinony docunents -- docunents in

just as quickly as | could, as you know, and if there's
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some question about sone portion of it, | would like to
address that.

MR. BESHORE: (Okay.
DI RECT EXAM NATI ON ( RESUMED)
BY MR BESHORE:

Q M. Hollon, was --

A Let nme start over here.

Q Yeah. Go ahead and tell us -- tell us where
you got the docunent and why you're -- what you think
it -- it adds to our information here with respect to

A Ckay.

Q -- mlk procurenent practices by the cheese
i ndustry in Idaho.

A These two docunents cane into our possession
as a part of regular every-day routine business, where
our field service force staff calls on dairy farners
Frequently and al nost every tinme, those conversations
ultimately revol ve around price questions, and as a
part of those questions back and forth, there' s al ways
gi ve and take between, you know, what the -- what did
your organi zati on pay, what does this organization pay
for mlk.

This particul ar docunent was obtai ned by one
of our nmenber service reps when he was -- he or she was
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on a farmand that farmrepresented that they delivered
mlk to this particular business that is either
Avonnore West or d anbia Foods, but that -- that was
very clear. That's where the producer delivered his
mlk, and he said this is how!l get paid. Can you do a
better job of paying nme? That was usually the type of
conversation that took place.

So, there would be no real doubt that that
producer was -- was getting paid under this scenario.
Now, whether that was |ast week or last nonth or a
nmonth or two ago or a year or two ago. The date, | do
not know, but that would be the way that the docunent
cane into play, and there would be no reason to think
that it's not representative of how that particul ar
producer was sayi ng that he got paid.

Q kay.

JUDGE CLIFTON: Can you identify, M. Hollon,
when your field service person cane into possession of
t he docunent?

MR, HOLLON: | cannot.

JUDGE CLIFTON: Al right. Can you tell ne
what year that happened?

MR. HOLLON: The best | could tell you would
be over the last year or two years because as we
gathered information for the record, we asked our | ocal
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enpl oyees if they had any information of this type, and
one cane up with this in his particular file based on
his conversation with producers. You know, it was
| abel ed, and it's of the general nature that we know to
be reasonable, that these type of fornulas are not --
you know, they're not nysticism and that -- that this
is paid for and procured in |Idaho today under these
scenari os.

JUDGE CLIFTON: Al right. Thank you.
That' s adequate foundation for ny purposes.

M . Beshore, you may continue your questions
of M. Hollon about this docunent.

MR. BESHORE: Ckay. Thank you, Your Honor.

BY MR BESHORE:

Q Wth respect to paynment for mlk on -- on
cheese product formulas generally, can you tell us, M.
Hol | on, you know, what -- what that is? Wat it --
what it represents? How it works?

A | do not pretend to be intimate with all of
these fornmulas. That's probably one of the reasons why
nmy degree in cheese and ice creamled ne to econom cs
was | was not real intimte with these type of
formul as, but nonethel ess, the general drift of themis
that they represent paynent for m |k based on the
product that can be made fromit and they operate in
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the general nature of a market price of sonme type m nus
a make all owance for converting mlk into cheese tines
a yield factor, and this formula has that sane general
make-up of a market price, a yield, a nake all owance
and a yield factor, and then that end result nore
closely in the mnds of -- of the purchaser ties the
value of mlk on that farmto the end product cheese.

These types of fornulas are used in the

Federal Order Systemtoday to cal cul ate and conpute
Class 3 and Class 4 prices, and as well they may or may
not be this exact formula, but the general nature of
them are the sane, and that woul d indicate again that
-- that that's -- that it's an intent by the buyer to
procure the supply that fits their business the best
and generally over time, they' re successful and they do
t hat .

Q kay. So, basically, would it be fair to
characterize it as an arrangenent between a buyer and
processor of mlk and a producer of mlk in which the

buyer/processor says |I'mgoing to pay you nore for mlk

that | can -- that will produce nore cheese for ne in
ny cheese plant? [|'m buying your mlk to nake cheese,
and when it nmakes nore cheese, |1'l|l pay you nore noney

and that's what this shows?
A That woul d be true.
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Q Okay. Now, there was sone reference
yesterday to an agreenent or an arrangenent between DFA
and -- and Sorrento-Lactalis or suppliers or Sorrento-
Lactalis. Sorrento-Lactalis being one of the -- the
only proprietary bul k tank handl er cheese manuf act urer
in Idaho that's not represented by M. Vetne.

Can you --

MR VETNE: Yet.

MR BESHORE: Yet.

JUDGE CLI FTON:  Yet.

MR BESHORE: |'mduly -- duly told,
i nf or nmed.

BY MR BESHORE:

Q Can you tell us without revealing proprietary
information, that you choose not to, a little bit about
that, you know, that business arrangenent?

A Dairy Farnmers of America, with nost all
busi nesses and all -- all dairy businesses, when the
mar kets that it operates has conmunication fromtine to
time and seeks business arrangenents and in discussions
with Sorrento-Lactalis, we agreed on a business
arrangenment that provides themw th the marketing
opportunities, and it provides us with sonme m |k supply
for sonme of our custoners and some bal anci ng
opportunities, and so we were able after sone
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negotiating period to -- to reach that agreement with

both the buyer and interests were satisfied.

W -- for this market, we've had those
negotiations with other conpanies, like Sorrento. In
this case, it was acceptable. In other conpanies, it

is not successful primarily because of the |ack of
desire to provide mlk for the market.

Q Under that agreenent, without getting into
any volunme information that you do not care to rel ease,
is Sorrento required and obligated and has agreed to
provi de net volunes of mlk for Class 1 customers for
the Cass 1 market in Order 1357

A They have.

Q kay. So, they've -- they're obligated to
give up mlk that woul d ot herw se be avail able for
their cheese manufacture net to supply the marketpl ace,
correct?

A That woul d be true.

Q And they've al so agreed to buy from DFA on
days when the fluid market is not demanding its ful
extent or seasonally bal ancing volunmes of mlk, is that
correct?

A That's part of the agreenent.

Q Okay. Have you been -- have there been
occasi ons where -- perhaps you' ve alluded to this --
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other -- other interests in the marketpl ace wanted
arrangenments with DFA which did not involve -- it
pool ed without giving up mlk on a net basis for the
Class 1 market?

A We have had negotiations wth other parties
in the marketplace, and frequently that has been a
sticking point, that we could not -- we could not agree
on, you know, ternms that didn't involve sone type of
net shipnment to the marketplace, so the negotiations,
you know, ended ami cably but didn't go any further.

Q Ckay. Thank you.

MR. BESHORE: | don't have any ot her
guestions on direct for M. Hollon.

JUDGE CLIFTON: Al right. Before we begin
cross, I'd like to take either a 10- or a 15-mnute
break, depending on what you all would Iike. How many
of you would |ike 15?

(Show of hands)

JUDGE CLI FTON: How many of you would Iike
10?

(Show of hands)

JUDGE CLI FTON: 10-m nute break. Please be
ready to go at 3:26

(Wher eupon, a recess was taken.)

JUDGE CLIFTON: Al right. Let's go back on
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record. We're back on record at 3:28.
M. Beshore, are there any other questions on
direct?
MR. BESHORE: Two. | have two -- two snall
guestions to wap up with M. Hollon on -- on direct.
BY MR BESHORE:

Q M. Hollon, 1'd like to direct your attention
to Exhibit 32, your statenment, Page 6, about two-thirds
of the way down the page of text. You referred to --
and the printed exhibit says Exhibit 33, Table 3-F. In
fact, should that reference B, Table 4-F?

A That is true.

Q Okay. Thank you.

And one other question with respect to the
attachnment, the materials in Attachment 8 of Exhibit
33, the Davisco and Avonnore West information. Wre
those -- was -- were those docunents and that
i nformati on obtained surreptitiously or against
anyone's know edge or were they voluntarily provided to
DFA?

A They were voluntarily provided, and again
they were a part of the discussion by field -- field
personnel with dairy farmers about price conparisons,
and, so the sheets were out on the table, and they were
of fered voluntarily.
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Q Thank you.

MR. BESHORE: M. Hollon's avail able for
cross exam nation, Your Honor.

JUDGE CLI FTON: Thank you, M. Beshore.

M. Marshall ?

MR. MARSHALL: Your Honor, | can easily
envi sion that examnation of M. Hollon going on into
t he evening hours. Earlier in this hearing, we had a
nunber of individuals indicate that they would like to
be called today, and I'"m not sure that it's possible to
do so and get themall heard, unless we delay the
exam nation of M. Hollon, which would also allow us to
be better prepared for those exam nations.

So, ny suggestion woul d be that we consider -
- at least consider calling other witnesses at this
tinme.

JUDGE CLIFTON: M. Vetne, | think you have
about three w tnesses who would cone after M. Hollon's
cross exam nation, is that correct?

MR. VETNE: Well, they -- they would have,
but I would agree to put themon now that the direct is
t hr ough, yes.

JUDGE CLI FTON: Even before the cross?

MR. VETNE: Even -- even before the cross, so
that they can be acconmopdat ed.
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JUDGE CLIFTON: Al right. And so, you would
agree with M. Marshall?

MR VETNE: Yes.

JUDGE CLI FTON: And M. English, you had one
witness that you'd |like to have heard today, if at al
possi ble. Do you also agree with M. Marshall?

MR. ENGLISH  Well, | mean, we haven't heard
from M. Beshore yet, whether that's what he wants to
do with his witness. Again, we're a little nore
flexible, as we said before. W would, of course, like

to get themon, but we are a little nore flexible,

but -- but | also don't want to step on M. Beshore's
toes. | think I'd like himto speak for hinself about
t hat .

MR, BESHORE: Well, I'm-- we're prepared to

make any reasonabl e accommpdations to dairy farnmers who
may be here and wish to testify. | -- I'"mnot prepared
to -- to agree to defer M. Hollon's cross exam nation
while the principals or enployees or consultants of the
ot her opponent conpani es can nmake their presentation in
order to give their counsel tine to prepare for
addi tional cross exam nation.

JUDGE CLI FTON: Well, M. Beshore, let ne
make sure | understand that as a practical matter what
you say. You would be willing to have the two dairy
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farmers in opposition to these proposals testify but
not M. Davis?

MR. BESHORE: |If they -- if the dairy farners
need to testify today, need to travel, and they're here
just for today, | don't have any probl em considering
accomodating them but | don't think it's -- it's
appropriate now, and | would object to, you know,
sinply accomodati ng ot her, you know, representatives
of these conpanies for whatever reason, for the -- to
del ay the cross exam nati on.

JUDGE CLIFTON: Al right. M. Vetne, would
it be your choice, if |I took two dairy farners now,
then | return to the cross exam nation of M. Holl on,
and then we call M. Davis? Wuld that --

MR. VETNE: No, that would not be preferable.
They -- they canme down together, and they're going back
together, and their testinmony is interlinked. So,
either finish cross or take them now.

JUDGE CLIFTON: Al right. So, M. Beshore,
gi ven those two choices, your -- your preference would
be to conplete cross exam nation of M. Hollon before I
hear the package of the three that M. Vetne would
call ?

MR. BESHORE: Well, | think that's ny
preference. |'mnot sure what -- what Doug's -- M.
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Marshal | s thoughts were exactly, and I"'mwlling to
hear them certainly.

JUDGE CLIFTON: Al right.

MR. MARSHALL: Thank you, M. Beshore.

The only other party whom | know wants to
testify today would be a representative from Gossner
Cheese Conpany, a M. Dave Larsen, who cannot be with
us tonorrow.

JUDGE CLIFTON: | didn't even have himon the
l[ist. | nmean, | knew he would testify. | didn't wite
it down as to who would want to be on today.

So, -- so, where -- what proposals would he
be nost interested in?

MR. MARSHALL: Your Honor, |'ve just been
advi sed that tonorrow works for them

JUDGE CLI FTON: On, good.

MR. MARSHALL: So, | w thdraw the suggestion.

JUDGE CLIFTON: Al right. Geat. Ckay.

G ven M. Beshore's preferences, we'll|l proceed now with
cross exam nation of M. Hollon on these four issues.

M. Marshall?

MR. MARSHALL: Thank you, Your Honor.

CROSS EXAM NATI ON

BY MR MARSHALL.:

Q | would like to begin, M. Hollon, by talking
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alittle bit about the proposal at the bottom of Page
10; that is to say, the proposed changes in the
pr oposal .

MR. MARSHALL: And in order to do that, 1'd
like, if I may, to approach and to provi de copies of
the existing Order | anguage to both the w tness and
Your Honor.

JUDGE CLI FTON:  Yes, thank you.

MR. MARSHALL: | might add there are copies
avai l abl e in the back of the room

JUDGE CLI FTON:  Thank you.

Now, the court reporter will need one. Do
you have one?

COURT REPORTER  Yes.

JUDGE CLIFTON: Al right. Al right. And
|'"d like to -- even though it's readily available for
everyone in the regulations, I'd like to make it an
exhibit, if you have no objection to that, M.

Mar shal |

MR. MARSHALL: None at all

JUDGE CLIFTON: Al right. This would be 34.
|"d ask the court reporter to mark this as Exhibit 34.

(The docunent referred to was
marked for identification as
Exhi bit Nunber 34.)
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JUDGE CLI FTON: And what else is with it,
besi des the regulation itself? Anything?

MR. MARSHALL: Your Honor, | just picked that
up for reference fromthe back of the room because |
wanted particularly to have the wi tness take us through
how hi s proposal and his amended proposal woul d work
with respect to the Order | anguage that appears there.

| believe that to be an accurate copy of the
Order but only because | trust the Market
Adm nistrator's staff, and | know that they routinely
prepare such materials for the convenience of the
parties. It had not been ny intention to think that we
needed to take any nore than adm nistrative notice of
t hat .

JUDGE CLI FTON: Very fine. Thank you, M.

Mar shal |

s there any objection to the adm ssion into
evi dence of this document, Exhibit 34? M. Stevens?

MR. STEVENS: Your Honor, Garrett Stevens.

My only -- nmy only comrent on this is that the -- that

the Orders are as witten. They are according to the

regul ati ons updated. | believe that these are accurate
representations of them | haven't read every sentence
of these docunents. | -- 1 like the rest of us in this

roomtrust the Market Admi nistrator to prepare such an
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exhibit, and I would only say that to the extent there
is any difference in these fromthe -- fromthe
official CFR recitations of these Orders, of Order 24,
135, in their present form their extant form they
exi st today and are used by everyone, that that be
noted and that -- and I -- and in saying that, | don't
know that they need to be admtted as an exhibit.

It is -- it is a mtter of existing
regul ation, codified, available to everyone on the
Internet, | believe.

MR. MARSHALL: Yes, it is.

MR. STEVENS: Also in the Code of Federa

Regul ati ons as updated to the present day. So, | nean,
everyone, | nean, all the working attorneys and -- and
interested parties are certainly -- they know of these

regul ations. They use them They may or nmay not use
t hem every day, but certain people look at themall the
time and are very famliar with them

So, I -- I'"mjust saying as a matter of the
record, that | don't -- | don't know that we need to
put themin as an exhibit.

JUDGE CLIFTON: To the extent there m ght be
any variance fromthe actual regulation, I need to have
this as part of the record. |In other words, this is
what the witness is going to rely on, but | agree with
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you that the -- that if there is an error here, it
certainly does not change the Order

MR. STEVENS: W -- we -- we agree, Your
Honor, and | would just add, | guess, if that were the
case, depending on the desire of the parties here,
woul d ask that you take official notice of those -- of
those Marketing Orders as they presently exist,
codified in the Code of Federal Regul ations, as
avai lable on the Internet for all the parties' use
during the course of the hearing and for further use as
this proceedi ng goes forward.
JUDGE CLI FTON: Thank you.
| do take notice of those regulations. | do
also admt into evidence Exhibit 34 for the -- for the
use that we make of it in this hearing.
(The docunent referred to,
havi ng been previously marked
for identification as
Exhi bit Nunmber 34, was
recei ved in evidence.)
MR. STEVENS: Now, |et nme understand, if |
may, Exhibit 34 is -- is proposed on --
JUDGE CLI FTON: Do you have a copy?
MR STEVENS: Well, I'mjust -- I'mnot sure
what we're tal ki ng about when you state for Exhibit 34.
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Is it -- isit the --

JUDGE CLI FTON: Let ne count the pages. Just
a sec.

MR. MARSHALL: GOkay. |Is the copy that is
avai l able in the back of the roomPart 1124, M|k Order
in the Pacific?

JUDGE CLI FTON: Part 1135.

MR. STEVENS: (Ckay. That's one that was
avai l able in the back of the room There also is a
copy of 1124 which is available in the back of the
room

JUDGE CLIFTON: What |I'mworking with nowis
1135, and it's -- it's the Order regarding mlk in the
Western Marketing Area.

MR. STEVENS: All right. That has been
mar ked as Exhi bit 357

JUDGE CLI FTON:  34.

MR STEVENS: 34. Al right.

JUDGE CLI FTON: Woul d have been handier to
have it be 35 since it's about -- but at any rate, does
t hat adequately identify the docunent?

MR. STEVENS: Yes, Your Honor. Thank you.

JUDGE CLIFTON: Al right. So, | do admt
into evidence Exhibit 34, and you may proceed, M.

Mar shal |
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MR. MARSHALL: Thank you, Your Honor

BY MR MARSHALL.:

Q Again, M. Hollon, the purpose of ny
providing that for you is to help us read in context
the proposal at the bottom of Page 10 of your prepared
testimony, also known as Exhibit 32, and the reason for
this is that the | anguage that appears there, while
sufficient to tell us what woul d change, nust be read
in context wth the paragraphs that precede it.

So, ny question is, would you please identify
for us and read to us the paragraphs that precede it to
whi ch the references are being nade?

A | think there's a reference out of whack
her e.

Q Can | help you?

A Sur e.

Q | believe the published Hearing Notice in the
Federal Register refers to this as a proposal to change
1135. 13.

A You're right. So, the -- the Proposal Nunber
7, 1135.7, should be a 13 and producer m |k rather than
a 7 and a pool plant, and then I think it |ines up.

Q Okay. So, now that we've clarified that,
let's continue with business. W should all now be
focused on --
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JUDGE CLIFTON: M. Marshall, let's do that
again, to nake sure everyone was caught up wth what
M. Hol |l on said.

M. Hollon, |ooking at your Exhibit 32, Page
10, tell us again what changes need to be nade.

MR. HOLLON: Under Proposal Number 7, it
currently reads, "Section 1135.7, Pool Plant" should
read "1135.13, Producer MIk".

JUDGE CLI FTON: That's 1135.13?

MR, HOLLON: Correct.

MR. MARSHALL: And, Your Honor, if | may add,
that is the way it appears in the Federal Register
Notice of Hearing, Volunme 67, Nunmber 42, March 4th,
2002, Page 9624.

JUDGE CLIFTON: M. Marshall, throughout this
hearing, | have appreciated your attention to detai
and here again, | appreciate it very much. Thank you.

BY MR MARSHALL.:

Q But the issues here, M. Hollon, relate to
how it woul d work, about which your section has been
m srepresented here, mischaracterized in your exhibit,
and | thought | understood this comng into the hearing
because, as you can see, the provisions of Paragraph
1113(d) do refer to receipts, (d)(1), (d)(2), and then
this new (d)(3) would cone along and tal k about
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receipts.

Now, all of a sudden, we don't want to talk
about receipts, we want to tal k about deliveries, and
"' m havi ng troubl e understandi ng how t hat woul d work
technically.

A Ckay.

Q You shifted gears on nme which may be for
better | anguage, but |I'meven nore confused. So,
want to give you the opportunity to explain what it is
you're trying to acconplish with the changes. W're no
| onger referring to receipts. W're referring to
deliveries. | see no reference in the paragraph to
del i veri es.

A | can go back to the intent or the idea, was
totry to nake sure that qualification was based on net
or real shipnments and not, | guess, what's been
characterized as punping on and punping off, that
concept, and so it occurs to nme or occurs to us that
not only does that neasure need to be done at the
supply plant |level, even though at present there are no
supply plant deliveries, but also at the producer m |k
| evel, and so our intent here was to insert |anguage in
t he producer m |k section that would effect that net
cal cul ation, and our desire there was to take -- if |
woul d characterize how !l think that it would -- how we
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intended it to work would be that the Market
Adm ni strator would take a pooling handl er and his
deliveries and if there were deliveries to and sal es
fromon that report, there would be sone type of
netting before the diversion conputation was made.

Q Al right. | think | understand your intent.
Now, what deliveries would be referred to? The

deliveries, for exanple, to non-pool plants?

A | think before I -- 1 get all the way down
intoit, I"'mgoing to need a little consultation on the
side. So, can -- can we refer to this after the next

break? Gve ne a few mnutes to touch base?

Q That woul d be great, and I would alert you to
the fact that you m ght want to pay particul ar
attention to the last line, last full line, which
refers to "less any transfers or diversions".

A Ckay.

Q And the "or diversions" part has been
stunping nme both as to receipts and as to deliveries.

A That' Il be fine. That may save us sone
exploration tine.

Q Excel | ent suggestion. On Page 4 of your
prepared statenent, you begin by endorsing the
statenents made by the Utah Comm ssioner of Agriculture
and the representative, Senator Hatch, concerning the
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i npacts of the present regul ations.

As you heard this norning in my questions,
there seens to be sone confusion -- I"'msorry. Let ne
rephrase that.

There seens to be a nunber of factors going
on which can confuse an analysis of the inpact of the
present regulations. So, 1'd like to take you through
that. | presume you' re prepared to hel p ne understand
the statenment that you're making regarding the inpact
of the present regulations.

Now, one of the advantages we have in dealing
wi th an expert such as yourself is we can distinguish
bet ween the nmere before an event and after an event and
tal k about the econonic causes of what has happened
bef ore and/ or what has happened after. So, | want to
di stingui sh between the sinplistic analysis of before
January 1, 2000, prices were good, after prices were
bad, therefore, it was because of the Federal Order
change.

A That's fair.

Q And you' ve got sone data in your exhibit
designed, | think, to help us analyze that. So, let's
begi n, unless you can suggest a better place to begin,
with Page -- well, the Exhibit 4, | think it's the
fifth page in, and you see an "annual all mlk price"
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in the Table E?

A Yes.

Q Let's begin by exploring what the annual al
m |k price nunber woul d be conposed of. Wuld you
agree with ne that when the National Agricultural
Statistics Service or others in the industry use the
term"all mlIk", they are not referring to a published
Federal Order price but to sonmething nore |like a
mai | box price?

A More |ike.

Q More like? You can clarify that, if you
wi sh, but the point | want to get to is that | believe,
see if you agree with nme, there are three factors that
would go into the all mlk price.

A Ckay.

Q One for sure with respect to all mlk that is
pool ed woul d be the inpact of a producer mlk
differential under Federal Order that nmay or may not be
returned to the dairy farner. One factor would be --

A | woul d agr ee.

Q -- the producer price differential. Another
factor that would apply to all mlk, whether or not it
is pooled, would be the general supply and demand
conditions in the nation's dairy markets that m ght
reflect either shortages or surpluses of butter or
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cheese or other commodities that in turn then affect
the general |evel of prices through the conpetitive
mar ket pl ace. Wuld you agree with that?

A When we started this discussion, | -- |
t hought we were going to say A plus B equals C.  So, we
were | ooking for factors that added up to the all mlk
price. Are you doing that or are you asking for just
what m ght be general conditions that m ght underlie an
all mlk price?

A | think we're thinking alike, although |I was
going to start -- | was going to get to the Federa
Order pricing of Class 3 and 4 as an internedi ate step
in that summary.

A Ckay.

Q Because there's sonme mlk that's not pool ed.
So, for mlk that's not pooled, it would generally
reflect all of the national supply and demand
conditions, plus local supply and demand conditi ons,
woul d it not?

A Okay. | would -- | would agree that that
| ocal /national supply conditions would be an underlying
effect of what the all mlk price m ght be.

Q And in particular, with respect to the
Federal Order paynent price shown in the UniformPrice
Statistics or the Blend Price Statistics, that woul d be
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reflected in the Cass 3 price and then again any of
the other factors fromthe Class 4, 2 or 1 be reflected
in the Producer Price Differential, correct?

A Yes.

Q And the third factor in the all mlk price,
submt to you, is what the producer is paid either
above or bel ow that Federal Order price in a situation
where the producer m ght be pool ed, he woul dn't
necessarily be receiving the full price?

A | guess | wouldn't -- | wouldn't disagree
with those. You might throwin there sone val ue for
butterfat because |I don't think the all mlk priceis a
3-5 adjusted price. So, that would --

Q Thank you. That's a good catch.

My point then is that these statistics would
not be expected to correlate precisely with Federal
Order UniformBlend Price public -- statistics that
have been received into evidence earlier?

A Mont h- by- nont h- by- nont h, no. General trend,
you should be able to see sone correlation.

Q Okay. Al right. Now, as an expert in the
field of dairy econom cs, would you agree with ne that
in the Fall of 1999, we saw perhaps the | owest C ass 3
price that the Federal Order System had seen since you
and | were both young kids?
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A | think that's correct.

Q W were both young kids about 1978, | think,
right?

A Yep. That's right.

Q So, that factor, would you trace that as
havi ng any inpact on the all mlk price that's shown
for 1999 and for the year 20007

A Yes. It would be -- it would be a factor in
both Iines, both the Idaho line and the Utah Iine, and
all three lines, and the U S. average line.

Q And that was quite apart fromthe changes
that came al ong January 1, 2000, in the Federal Order
System was it not?

A Hm hmm  That was.

Q Al right. The question that has been --
that | have posed to others earlier and woul d hope that
you could help us out with is, to what extent the
changes unique to the Federal Orders, either in this
Order 135 or in the Federal Order Systemgenerally, to
what extent have those changes of the so-called reform
process inpacted these all mlk prices? Do you have
any evidence --

A Coul d you run that question by ne one nore
time?

Q Yes. The changes that becane effective
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January 1, 2000, so-called reformchanges, would have
had sone i npact on these prices, | gather fromthe
earlier testinony, and ny question is, have you cone
prepared to tell us any nore about what portion of the
changes in price mght have been applicable -- that
m ght be traced directly to the changes in the so-
call ed reform process?

A Okay. Wien we started out the discussion, we
-- we framed it with four paraneters, an all m |k, PPD
general price condition, above and bel ow t he Federal

Order and butterfat value. Are we agreeing that those

are the -- our four paraneters we're going to neasure
of f of ?

Q Until we think of another one, yes, that's
fine.

A Well, 1 think maybe as long as we're having a

general discussion, we can agree because if nmy answer
doesn't agree with yours, then you'll think of another
one.

Q VWhat | want to do is try to determ ne

specifically what were the factors that are unique to

the PPD --

A Ckay.

Q -- and/or to other considerations that -- any
ot her --
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A Ckay.

Q -- considerations that may have been a direct
result of the Federal Order changes January 1, 2000.

A The way | would answer that -- answer you,
agai n based on our discussion thus far, is that there
are a nunber of -- of external factors that would be
like the | evel of water in a bathtub. You know, you
identified a key one as the level of Class 3 prices,
and as poor as they've been and that would certainly
have and did have, you know, a rough effect and a tough
effect on -- on Order prices and all prices, but that,
| think, had the sane effect on all.

You coul d point out perhaps the higher-out
provi sions as having, you know, sone effect, positive
or negative, but | think that had an effect on al
prices. The one thing or a thing anyway that woul d be
the difference between one side of that line, the '99
side of that line and the 2000 side of that |ine, m ght
be the utilization factor.

| think it would be pretty clear to say that
the utilization factor was different on the '99 side of
that line and the 2000 side of that line. So, holding
all other things constant, as we've agreed, affects the
whol e broad | evel of the prices.

The one thing that we don't hold constant is
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the utilization side of that |line and that --

Q Well, you --

A -- has a bearing on the absolute |evel of
prices.
Q But you' d agree, would you not, that one of

the maj or changes in the Federal Order Reform process
was the institution of a new Cass 1 price nover?

A Sur e.

Q Wi ch al so cannot be held constant, can it?

A Well, yeah. For purposes of our discussion,
that -- that -- it was -- oh, it -- it was -- it was
different from'99 to 2000. No doubt about that. But
it was the same for whether you' re neasuring a Utah
price or an ldaho price.

So, for the purposes of our discussion, which
| think is -- is -- is, you know, what -- why was the
norni ng' s di scussi on about price so terrible?

Q Yes. |1'm asking how to hel p us answer why
t hat occurred.

A So, the -- the higher-out discussion would --
woul d be common to both audiences, that it was -- the
difference in now and then, it was a higher-out in both
cases but between the two nmarkets, both were affected
by that.

Q kay. So, if you're just conparing Uah and
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| daho, then you're saying that they' re subject to the
same Federal Order price considerations, except, of
course, as to non-pooled mlk?

A Yes, for the nost part. But the -- but the
one key difference, as | would see it, between '99 and
2000, you know, in -- in the -- for the people who
spoke this nmorning was the effect of the utilization on
their price.

Q Okay. Well, that opens up a little different
line of inquiry, but |I wanted just to start with the
fact that the Producer Price Differential factor
i ncl udes a nunber of changes nade effective on January
1, 2000, including, as you pointed out a nonment ago,
the higher of Class 1, 3 or 4 as the Class 1 price
nover .

A Ri ght .

Q Also, a Cass 2 fornmula that has turned out
to be substantially nore advantageous in nobst nonths,
has it not?

A It has provided some revenue, Yyes.

Q Al'l right. Now, do you have any evidence as
to the overall inpact of the conbination of factors on
the Producer Price Differential before and after the
so-cal l ed reform occurred?

A | -- | have no nunbers to put in the record.
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In tinmes when | have done that, it's been -- it's
probably been six or eight nonths since |I've done that.
You can see -- you can see during the first -- the
first 18 nonths or so of reformthat the higher-out
provi sions added sone revenue.

Q Yeah. Well, we'll try to put in that data
t hen, Elvin.

Let's go the other direction that you were
headed there as between |Idaho and Utah. Assum ng for
the nonent we're just tal king about the pooled mlk in
| daho, the pool price was simlar, but there is a
difference in the anount that could be drawn out of the
pool in ldaho, is there not?

A Hm hnrm  Hm hnm

Q Coul d you explain that just for the record as
a background point?

A What ever the PPD is paid only on mlk that's
pooled. So, if mlk's not pooled, it doesn't collect
the PPD fromthe Order system and so there would be no
way to get the effect.

Q | was referring to the fact that there is a
different |ocation value in Idaho plants.

A The -- you said all the counties in |Idaho at
| east on the Western Order have a differential val ue of
the $1.30 to $1.60, and all the counties south of
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| daho, up to sonewhere around the mddle of Utah, have
a $1.90 differential. The southern counties in |Idaho
have a $1.60 differential.

Q So, in this conparing the two states, as you
were a mnute ago, the difference between them woul d be
principally that as to pooled mlk, --

A Hm hnm

Q -- the Idaho producers would receive 30 cents

hundr edwei ght | ess --

A Yes.

Q -- relative to the sane statistic --

A Ri ght .

Q -- than the Utah producers? Now, can you
tell --

A When - -

Q -- us why the --

A -- we've had discussions about that this

norni ng, though? Isn't that where we started, about
t he fol ks who spoke this norning?

Q They were -- they were talking -- 1'll rem nd
us both that they were tal king about the devastating
i npact of Federal Order Reformon them and ny question
to you as an econom st, an expert econom st is, why
woul d you suppose there's been as much growth as there
has been in Idaho with a 30-cent | ower price conpared
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to the statistically -- sonebody offered 18-percent
reduction in dairy farnms in Utah?

A Way has there been such a growth there?

Q Conpared to an all eged decline in Ut ah.

A | suppose there could be a nunber of factors
there, could be managenent issues, could be
envi ronnment al issues, could be a managenent ability
i ssues, could be availability of feeds and forages,
| and val ues, climate is conducive to dairying. New
entries into the marketplace generally bring fresh
capital and that does afford, you know, newer and
di fferent managenent techni ques, sone better. Creed or
attitude and phil osophy. Al those things may be
likely to attribute to that growh factor.

Q Quite apart fromany change in the so-called
ref orm process?

A Yes.

Q kay. Let nme turn to sone of the rationale -

A Wuld you -- would you also say that in --
that all that growth has occurred in spite of the price
differences that we all tal ked about -- that we just
t al ked about ?

Q You can so testify, and | would agree with
you.
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A That growth seens to have occurred in --
despite the price differences that we' ve tal ked about.
Q Now, let's shift subjects and consider your
-- sone of your rationale about mlk that's delivered
to cheese plants or not being intended for cheese
pl ants, perhaps not sharing -- not -- not being

suitable for sharing in the Cass 1 returns of the

market. Did | hear your testinony correctly on -- on
t hat ?

A One nore tine.

Q MIlk that's intended for the cheese market

shoul d not be allowed to share in the Cass 1 returns
t hrough t he pool.

A | think the way that | would characterize
that is that the -- the Order declines performance
standards, and, you know, the application of those
standards is what determ nes who gets to share in the
pool .

Q Okay. But we're about -- in this hearing,
we' re about determ ning what those standards shoul d be.

A Correct.

Q And you advanced sone rationales for
suggesting different standards.

A Hm hnm

Q One of themwas there's all this cheese mlk
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that isn't intended to serve the market. Therefore,
t hi nk you conclude fromthat, correct nme if |I'mwong,
that m |k ought to be kicked out of the pool.

A | think the way | characterized that is

that -- is that access to the pool is not an
entitlement, and so just because anyone expects to --
to be a part of the pool because they are a Gade A
shi pper or they're a good guy or they wear an "S" on
their chest or they belong to Dairy Farners of Anerica
or Northwest Dairynmen or don't |ike cooperatives and
don't belong to any, there is no entitlement that's
there. So, just because | produce mlk in Location A,
B or C, again there's no entitlenment to share in the
pool val ue.

So, once we get past that step, if we agree
there, then we have to determ ne reasons why soneone
gets to share in the pool, and the reasons that we
of fered, the performance standards that we offer, one
of the definitions was the diversion limt of 70
percent as a standard for producer of mlk and mlk
producers at that volunme share in the pool return.

Soneone who m ght advance the argunent that |
ought to get the share because, | think he has to stop
and that that's not -- that's not a viable standard.

Q Let me refer you to Page 4 of your Exhibit 32
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prepared testinony, the paragraph that begins by
"anal yzi ng the production use statistics".

A What page?

Q " msorry. Page 5.

A Page 5. Ckay.

Q "Equal Iy cl ear, however, the reason” -- this
is now the -- the paragraph begins, "By analyzing the
production use statistics", --

A Yes.

Q -- and the next sentence after that, "its
shares growing equally clear. However, the reason for
its growth in the market for which it's intended is to
manuf act uri ng mar ket . "

A Yes.

Q So, your intention is that mlIk intended for
t he manufacturing market should not be pool ed?

A The -- the -- the intent here in this
par agraph again is to go back to it's not an
entitlement, Nunmber 1, and Nunber 2, there should be
standards and sonetines the standard is advanced that |
shoul d get to share in the pool because |I'ma part of
t he reserve supply, and that |I've had sone performances
as a part of the reserve supply, and the data suggest
to ne that this mlk does not -- there's no
entitlement, so it'll continue to stay there, but
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there's also no intent to be part of the reserve
supply.

You shoul d go back and | ook at the data
that's in Table 4, and you | ook at the growmh in the
production, you |look at the -- at the products that's
manufactured fromit, at the overwhel m ng percentage of
t hose products that's not raw mlk. So, then you can
no | onger advance the rationale that | should share in
t he pool because I'ma part of the reserve.

Q Wll, let's take it a step at a tinme, Elvin.
Equally clear as it's intended, the use for which it's
i ntended is the manufacturing market.

A Ckay.

Q Is it your belief that mlk that's being
produced perhaps under contract or being sold under
contract to a manufacturing market should not therefore
be pool ed?

A Again, it depends on if it neets the
performance requirement, and if it does neet the

performance requirement, and it perfornms, it deserves

to be pooled. It gets to share in the blend returns,
i ke every other -- every other producer and mlk that
nmeets that. If it doesn't neet those requirenents,
then I would intend -- | would say that it should not

be pool ed and shoul d not share in the return.
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Q So, if it sometines does serve the fluid
market and it sonetinmes does serve the manufacturing
mar ket - -

A And the performance standards -- and the
per formance standards include that definition of
sonetines in a way that's, you know -- that -- that's
under st andabl e, yes, it shoul d.

Q Al right. WelIl, the proposal that | have on
this, and I'mgoing to toss you a softball and let you
hit a home run with it, is that nmy understanding is
that DFA has certain contracts to supply cheese pl ants.

A Hm hnm

Q And how can you justify that mlk which is
i ntended for the manufacturing market being pool ed?

A | guess you have to | ook at that supply --

Q First of all, aml right that there are such
contracts?

A There may be sone.

Q Well, are there or are there not?

A Again, there may be sone.

Q Well, you're -- you're asking -- | nean,
let's go back to the -- we were tal king about Order
1135 market. Okay. Are there contracts to supply
cheese plants with manufacturers of m |l k?

A Yes, there are.
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Q Al'l right. Proceed.

A That's a part of -- again, you' re com ng back
to the characterization of how -- how does DFA
rationalize having its mlk supplies.

Q | am

A | s that the purpose of your question?

Q That's nmy questi on.

A And so, does your question revolve around the
entirety of DFA's m |k supply or are you segregating it
into these -- into the little slices of --

Q That's the very dilenmma |'m asking you to
address, is that you are segnenting it into parts that

are going to the manufacturing nmarket and parts that

are not, --
A Hm hnm
Q -- and you're drawing -- simlarly drawi ng an

argunent out of the fact that mlk is produced for
cheese or other manufacturing uses and suggesting that
that mlk is not intended for the Cass 1 market,
t herefore should not be pool ed.

A Hm hnm

Q At the sane tinme, you're commtting mlk not
for the Class 1 market. So, please explain that
apparent contradiction.

A The -- the entirety of -- of the DFA producer
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mlk in the Western Order, which includes sone of that
-- sonme of that mlk, it includes, you know, other
volunmes of mlk, the entirety of that volune neets the
performance standard and ships and serves and bal ances
the Cass 1 market, and any other block of m |k that
nmeets that same definition, you know, whatever the
performance standards are, it should serve it.

Q kay. As long as -- as long as it can be --

|"msorry. Finish

A It should -- it should share in the pool
returns. It should share in the pool returns if it
per formns.

Q So, as long as it can be pooled off of your
base, it's okay that it goes to a manufacturing
facility?

A | think | said as long as it perforns for the
market, it can share in the returns.

Q You drew a distinction there that | do not
under st and.

A And you -- and you characterized that
distinction in a different way than it was nade. So.

Q kay. Is it true then that you're basically
saying as long as you have the ability to pool the
mlk, it doesn't matter what use it goes to?

A If there is a mlk supply that perfornms for
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the market in accordance with the performance
standards, it should be able to pool.

Q kay. Let's break that down.

A So, DFA's mlk supply inits entirety, and |
woul d say that DFA's mlk supply in its entirety
perfornms for the market under the performance
standards, the entirety of that supply should be able
to pool. If it doesn't, then it should not be able to
pool. If Northwest Dairynens, the entirety of its mlk
supply neets the performance standards of the market,
it should be able to pool. |If sonme subset of it can't
nmeet the performance standards of the market, it
shouldn't be entitled to pool.

Q Wul d you agree with me that that gives us
| arger organi zati ons an advantage in pooling over
smal | er organi zati ons?

A | have no real opinion there. | know sone
smal | organi zations that supply and sonme that don't.

Q Let's shift subjects every so slightly to
Page 6, and the concern that you expressed there about
mlk comng off and on to the pool at wll.

A Yes.

Q At the bottom of Page 6. Wuld you -- would
DFA support a | ock-in provision such that m |k pool ed
in one nonth mght have to be in the pool at |east the
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following nonth or two or three?

A We do not consider that at -- at this
heari ng, but we would be open to discussing that. |
can't tell you off the cuff if I would or would not,
but I can tell you that | wouldn't outright reject it.

Q Wul d you agree with me that that's a subject
quite different fromdiversion limtations?

A | suppose the intent is in the sane
direction, but the nechanics of how you m ght get there
woul d be different. But it seens |ike that that --
that woul d be just yet another perfornmance standard
that we should, you know, |ook at and say is it a good
-- Is it a good standard? |Is it a reasonabl e standard?
s it a way we ought to, you know, define the
performance standards?

Q Bottomof 7. "Reform decision noted that the
initial diversion percentage was set at 80 percent but
was changed to a higher level." 1'd like to explore

what actually happened there.

A You're directing your question to the wong
person.

Q Well, I think we can take it in steps between
you and me. Wuld you recall, as | do, that the so-

call ed reform process was an expedited process in which
sonme of the usual rul emaking steps were omtted --
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A Yes.

Q -- and that one of the -- one of the steps in
that was kind of a prelimnary peek under the covers
that involved, for exanple, sone discussion --

A There were two of those.

Q Let me finish ny -- ny question. Involves
some di scussion about Order areas and hypot heti cal
utilizations and that sort of statistical information
was prepared well in advance of the final rule?

A That is correct. There were two drafts of

those, and the first draft was nore general than the

second draft, and the final was -- was nore specific --
Q Ri ght .
A -- and had changes in it.

Q Right. But then the sentence you're
referring to that |I just read, that you have -- have

appearing at the bottom of Page 7 --

A Ri ght .

Q -- refers to that change to the final rule --
A Correct.

Q -- fromearlier drafts, does it not?

A Correct.

Q Wul d you agree with me that there were a
nunber of other changes with -- that affected the O der
-- what's becone the Western Order area, including the
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removal of the Las Vegas Market fromthat potentia
mar ket area?

A You know, | don't renenber. | think that's
right, but | don't renmenber exactly, but | think that's
the case, that the geographies were drawn differently
bet ween the --

Q Well, then you may not --

A Bet ween the --

Q -- be able to --

A -- two.

Q Excuse ne. Let ne finish.

A Between the -- between the -- the first --
the first decision -- what do you call this? The first

rel ease, the second release and the final rel ease,
t here were sonme geographic changes, and | think that
was one, that that noved fromthe Western Order to the
Nevada Las Vegas Order.

Q And do you recall that DFA woul d have
objected to that change?

A No, | do not.

Q |"msorry. Was DFA fornmed at January 1,
20007

A 1/1/98 was the actual incorporation date.

Q kay. So, Dairy Farmers of America would
have been involved, not WOCI, as to this order?
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A That is correct.

Q kay.

A Froma |l egal definition standpoint, yes.
During that tine period, there was still a lot of the

-- those parties making those decisions and wor ki ng
their way through that.

Q Simlarly, do you recall, as | do, that there
was a proposal earlier before the final rule that the
Western Col orado Federal Order Area woul d have been

included with the Western Order?

A Yes.

Q And do you recall that --

A | do recall that.

Q Excuse ne. Finish.

A | do renenber that.

Q And do you recall that that was a very high

Class 1 utilization market?

A Hm hnm  Yes, it was.

Q And do you recall that DFA proposed that that
be nmoved to the Central Order rather than the Western
O der?

A | don't remenber that specifically, but | can
bel i eve that that would be true.

Q And the question then I have for you is would
not the renoval of the two high Cass 1 utilization
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areas, i.e. Las Vegas and Eastern Col orado, have
warranted an increase in the diversion percentage from
80 percent to 90 percent as a matter of Federal Order
Theory?

A | think you're going to need to devel op your
treatise just a little bit nore.

Q Wel |, one of your points made in your
testinmony is that there's a correlation in other Oders
bet ween the amount of Class 1 sales and Class 1
utilization and the diversion [imtations --

A Ckay.

Q -- and so it would have been logical if when
USDA in its pre-final decision discussions had | ooked
at this Western Order as a market including nore C ass
1 sales and higher Class 1 utilization to have used an
80- percent assunption, and then when that changed, it
woul d have been logical for themto have increased the
diversion limtations, would it not?

A | think that's logical and that's
hypot hetical, but in the final decision, that was never
menti oned, and about the only paragraph on this that
matches up with this was a reference to a brief by one
of the parties requesting that it go from80 to 90, so
it's 90. So, the discussion we're having about |ogic
in Federal Order Theory may well -- could well be true
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but that was not what was presented in the final rule,
and basically what | characterized was -- was what --
what was present ed.

Q We began our discussion a few nonments ago

tal king about a netting rule, and I'"'mgoing to ask a

guestion. If you wish to defer it until our |ater
di scussion, that'll be fine.
The -- | call your attention to Page 10, Note

3, in the mddle of the page.

A Yes.

Q s that a hypothetical in which follows from
t he prior hypothetical where Supply Plant A --

A It does.

Q -- ships to Supply Plant B -- correction --
to Distributing Plant B and then | oads out to Supply
Plant C? There would be no net calculation in that
case; that is to say, there would be no reduction in
t he base for diversions?

A That's correct. That's always an issue that
has pl agued net shipnment provisions, but there doesn't
seemto be a reasonable way -- I'd be open to
suggestions, but there doesn't seemto be a reasonabl e
way to have the Market Admi nistrator to understand al
t hose intents. So.

| would -- | would add to that, that in many
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times, the econom cs, though, sorts that out and the
extra costs of the third | eg of that novenent sonetines
is greater than the cost benefit.

Q Let's turn to your Exhibit 33, which has your
exhibits, and let's tal k about the graph that appears
on, oh, mdway through, which shows the data fromthe
prior page and the series of punps.

A Ri ght .

Q And your conclusion that in both years, '00
and ' 01, poolings decrease in the Fall nonths when
Class 1 needs rise.

Now, - -

JUDGE CLI FTON: Are you on Chart 17?

MR. MARSHALL: Ma'am | don't -- | don't see
-- oh, that's now called Chart 1? I|I'msorry. | didn't
note that earlier.

JUDGE CLIFTON: Does it look like this?

MR. MARSHALL: Yes, that's the one.

MR. HOLLON: Chart 1.

MR. MARSHALL: Thank you, Your Honor. Chart

1
BY MR MARSHALL.:
Q In both years, C ass 3 poolings decrease in
the Fall nonths when Class 1 needs rise. |1'd like to

explore that with you a tad --
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A Ckay.

Q -- and ask why you think that occurs?
Specifically, what el se goes on in the Fall of each
year that woul d cause a pattern?

A | don't know that | can identify all of the
reasons, but it appears like that there is this --
there's sone type of trend that is rather dramatic, and
the point of this chart was to showthat if in the Fal
nmont hs when mlk is needed by the Cass 1 narket and
it's harder to conme by, that if the amount of Class 3
mlk on the Order decreases, then as a source for that
extra needed supply decreases.

Q Well, you used the phrase "mlk is harder to

cone by" and that's sonmething | want to talk about in a

m nut e.

A Ckay.

Q But let's -- let's stay with what appears to
be -- just ook at two years and two -- two canel hunps
t here.

A Which is all the data we have for the Western
O der.

Q Understood. And |I'm asking you as an expert

who understands how m | k markets work, what m ght cause
a seasonal pattern, if there is one? Now, there may
not be, and I'mnot at all insinuating that there has
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to be. Wiy would you see that seasonal pattern, if
indeed it is in your judgnent a seasonal pattern?

A Well, it appears as though for sone reason,
Class 3 mlk dropped or left off the market. There
could be reasons. Perhaps it was sold to another
mar ket as a supplenental mlk supply. 1t could also
have been that for whatever reason, the qualifications,
maybe the 90 percent wasn't enough in those nonths.

That could potentially be a reason.

Anot her reason could be that, you know,
whoever uses it or utilizes that Cass 3 mlk supply
chose not to make it available to the market.

Q Vell, let me --

A For whatever -- if you assune that -- let's
assune that that's the full universe, that's all that
there is, you know, those seemto have gone away by the
time we got back to the Spring, in addition to sone
increases in seasonal m Ik production, a large quantity
of m |k cane back on to the pool.

Q Well, is it your expert opinion that there is
a seasonal pattern or that there are underlying
seasonal economc factors that would cause mlk to come
on to the pool in what I'll call the late Wnter or
early Spring and cone off the pool in what I'll cal
| ate Sunmer or --
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A There is --

Q -- is there nore likely to be a coinci dence?

A There is a seasonal pattern to mlk
production, no doubt. Again, there would be no denying
that, and then -- but beyond that, it appears to ne
i ke that there's sonething at work other than a
coi nci dence and that there is sone reason, | don't know
that | can identify it, that mlk was not available to
the pool or to the Class 1 market during that tinme.

Q Do you see any correl ation here in your
opi nion between the data shown in what | will call, for
lack of a better term the "artificial" addition of
Class 3 mlk fromCalifornia at any point in time?

A | don't think that that -- that that mlk
supply -- once it got here, | don't think that it left.
So, it seens |like it would have nmade the hunps, you
know, get closer together rather than further apart.

Q You don't think that's the factor then that
woul d cause whatever pattern we're seeing here?

A | don't -- | don't think so because | think
the -- the Market Administrator's statistics show that
vol une, shows that it was pretty constant over the
whol e tinme period.

Q vell, what if --

A Wul d that m |k cause sone of the mlk to
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| eave?

Q | -- | heard you phrase a question there.
don't know that that was testinony, but if it was, feel
free to anmplify on it.

A | -- I can't -- | can't see that there'd be a
correlation between those two events.

Q Can you see any correlation with any other
factors that would explain the timng, other than the
seasonal pattern of m |k production?

A Well, again, the -- the factors that
nmenti oned could be, that the mlk went to another
mar ket as a supplenental mlk source. | think that
sonmetinmes the mlk out of the Western Order noves to
t he Sout heast and as -- as the supplenental supply, not
in great volunmes but sone noves.

It could also be that the use, the
manuf act uri ng use stepped up which happens in the Fal
and they did not want to nake -- whoever nakes that did
not want to make that mlk available to fluid. Cheese
production in the Fall nonths increases.

Q Well, let's -- you said a whole bunch there
that | hope | can renenber to follow up on. Let's
start with mlk noving out of the Western Order towards
the East to neet the seasonal needs of the -- Fal
needs of other markets.
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Are you aware of that happening with any kind

of significance --

A No.
Q -- out of the Western Order?
A But I'maware that it does happen but not

with great significance. The haul is pretty long. So,
the need has to be pretty great, but -- but it has
happened.

Q And where would that m |k have gone?

A Again, into markets in the Southeast.

Q Real ly? And that woul d have been pooled in

t he Sout heastern Order and woul d therefore not show up

on these statistics. [Is that what you're thinking?
A | was not the maker of those arrangenents.
So, I -- 1 don't know all of those details.

Q kay. So, that m ght have occurred. W' ve
identified seasonal production of mlk patterns that
m ght have -- mght correspond to these hunps. Any --
any other factors that you think you m ght have
mentioned that | m ght have m ssed?

A No.

Q Okay. Then you indicated in testinony a few
nmonments ago and inply in this coment that in both
years, O ass 3 poolings decreased when Cl ass 1 needs
ari se.
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Are we to believe fromthat that it's your
belief that Cass 1 needs are not being net?

A There were tines and there are tinmes in the
Fall nonths of the year, even in this market, that is
difficult to obtain some -- sone supply for Cass 1
It would certainly not be in the neasure that you m ght
characterize again in Order 5 or Order 7 or Oder 6
but there are tines and days when there's sone stress
of doing that.

Q Well, M. Hollon, you' ve put in evidence and
commented on sone of the gyrations that many of us have
to go through to get our mlk pooled. |If there's a
need in the Cass 1 narket not being nmet, why woul dn't
it be alot easier for us just to go neet that need
rather than go through those gyrations?

| find it incredible to believe that any
Class 1 need of the Salt Lake City Market or anywhere
in the Western Order went unfilled. Do you know of any
speci fic instance when a handl er, bottler, let's say, a
di stributing plant, -- let ne rephrase ny question.

Do you know of any specific instance in which
a distributing plant was unable to get mlk when it
pl aced an order nore than, let's say, 48 hours ahead of
tinme?

A Is that your only definition of difficulty in
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obtai ning a need?

Q Well, et me explain nmy question a bit and
let's put on to the record sone facts that | think you
and | know, and that is, that sonetinmes when a bottler
hasn't planned very well, they mght call up in the

early norning and ask for a | oad maybe by noon.

A I"'mw lling to exenpt that fromboth of our
Q Ri ght .
A -- questions.

Q And so, we're both agreeing that in those
circunstances, no matter how well structured the market
may be to supply the Cass 1 needs, in those
circunstances, it may not happen as readily as the
particular bottler may conplain --

A | would agree with that.

Q -- that it should. Aside fromthose kinds of
situations, do you know of any situation since January
1 of 2000 where a distributing plant under the Western
Order was unable to get the supply of mlk it needed
for bottling or for Cass 2 uses when -- when such
adequate notice was in fact given?

A Yes. There have been tinmes when we nade
attenpts to supply our custoners that we've had sone
struggles in getting supplies of mlk to neet their
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orders --

Q You're telling ne --

A -- in the way that they ordered them

Q And what steps did -- you're referring to
custoners of DFA?

A Hm hnm

Q What steps did DFA take to ascertain from
t hose of us who hold significant reserve supplies in
this market to have that mlk delivered to your
cust oner ?

A | don't know all of those particulars. [|I'm
not able to tell you.

Q You're testifying, | believe, as an expert.
Are you testifying as an expert in market conditions in
the Western Order?

A As far as every single day, day-by-day, no.

Q Well, I"'mnot trying to qui bble here, Elvin.
| just want to knowthe limts of your famliarity with
the Western Order Market, and it's critical, | think,
in this hearing that Dairy Farners of Anerica
denonstrate that there has indeed been a difficulty
serving the Class 1 marketplace if it is to ask the
United States Departnent of Agriculture to tighten the
percentages that are designed after all to ensure an
adequate supply of mlk is nade available to the
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bottl ers.

So, |I'masking a very fundanental question
that 1'msure you thought about as you prepared your
testimony. How can we, DFA, denonstrate that in fact
Class 1 needs of the market are not being served
because of the liberal pooling requirenents and/or
other institutional factors that we've di scussed?

A Okay. As we wal k through the entirety of
this exhibit, the fact that the standards are nore
i beral than they used to be, that the local mlk
production is declining. There's been sone inpacts on
price, that there's been testinony by other than DFA,
by other than nyself, that there has been price inpacts
t hat have caused them trenmendous harm that |ocal --
that local close-in mlk supplies are declining, that
there are in this chart volunmes of mlk that seemto
| ead the market in certain tinmes and cone back when
it's not available, that there are procurenent patterns
that take as a deliberate attenpt to set up their
busi ness plans to take advantage of com ng on the O der
and off the Order at will.

Al'l those are pieces of evidence that we
woul d put in place that says that the diversion
standards need to be tightened, so that sone of those
conditions will inprove and sone of those happeni ngs
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can occur.

Q And the effect of tightening the pooling
requi renments woul d be what?

A To raise prices to producers who have
denonstrated that they're wlling to serve the market
every day and all the tine.

Q Well, if they have higher prices, that
doesn't nean they can deliver any nore m |k than they
al ready produce, does it?

A They may then be able to produce nore mlk
and deliver nore.

Q So, the purpose is to ensure that the current
suppliers to the market get a higher price, not to
ensure deliveries to the Cass 1 market?

A The purpose would be to ensure that there's
an adequate supply of fluid mlk to neet the needs of
t he mar ket .

Q Now, we've seen statistics indicating that
Class 1 utilization has been |low as 17 percent in this
market. Is it your testinony as an expert in national
supply and demand conditions that one woul d expect to
see difficulty procuring mlk in a market with a 17-
percent -- only a 17-percent Class 1 utilization?

A The function of that 17 percent is also -- is
al so a mat hematical derivation of the |arge amount of
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mlk that's on the market that's in greater than --
greater supply or greater quantity than any reserve,
and so in spite of that scenario, that -- the
utilization is -- the utilization statistic is a low --
| ow nunber. The utilization nunber is | ower because of
the |l arge volume of mlKk.

Q Al right. So, see if | interpret what
you're saying. |I'mgiving you a |lot of |atitude here,
El vin, and you can take these questions as any
direction you want, and we'll cone back to ny issues,
but I think what you just said, and | want to nmake sure
| "' munderstanding you, is that in your opinion as an
expert, the fact that there's all this mlk that would
cause such a low Cass 1 utilization does not by itself
make that mlk available to the Cass 1 market.

A Say that again.

Q | believe that you are testifying about other
factors that cause a low utilization that are quite
i ndependent of factors that would bring mlk to the
Class 1 or the distributing plant market.

A There is no doubt a low utilization and that
has -- that has an effect on mlk that's available for
the market, and the question that you asked ne was, is
there mlk -- is there adequate m |k avail able for the
market. |'m saying that these factors that we pointed
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out are causing the utilization to be | ow and causi ng
prices to be low and affecting the ability to supply
t he mar ket .

Q But, Elvin, you still haven't answered ny
question, which is, is there a shortage of mlk for any
distributing plant in this Western Order Market, and if
so, which one, where, and why?

A And the first tinme that you asked ne that
guestion, did DFA experience -- does DFA ever
experience sone trouble in -- in filling orders of its
custoners, and | answered that question, that yes,
there are tinmes, not frequent but there are tines, that
we experience trouble in filling those orders.

Q And | et me ask if you consi dered sources of
supply ot her than DFA nenbers?

A Sources of supply other than DFA nmenbers?
Yes, fromtine to tinme, we do.

Q Have you ever asked ot her organizations who
have m |k | abeled as a reserve supply to the market to
supply DFA custoners?

A Yes, fromtinme to tinme, we've attenpted to
initiate agreenents with -- in answer to the question
earlier today, agreenents with other mlk suppliers in
t he mar ket pl ace that woul d provi de suppl enental m |k,
suppl enent al bal ancing, m |k supplies avail abl e when --
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when needed, and in sone cases, we've been successf ul
at negotiating those agreenents. In other cases, we
have not.

Q Are you telling nme it's necessary to
negoti ate some kind of an agreenment to have access to
ot her supplies rather than, for exanple, just picking
up the phone and calling and asking if we got sone
extra mlk?

A | would say that our long-termintent is to
have supply agreenments with definition to themthat
are, you know, reasonable for both parties.

Q So, as long as an organi zation, be it a
cheese plant or another co-op, as |long as that
organi zati on doesn't elect to enter into those kinds of
formal agreenents, you will not ask themto supply your
custonmers, even if the distributing plant custoner is
short of mlk, is that correct?

A That woul d not be our preference. That may
change fromtime to tine, but by the sane token, if we
make those overtures and are rebuffed, and we have no
way of forcing anybody to do business with us.

Q Wul d you agree with me that your argunent at
this hearing would be a whole |ot stronger if you
called us up or if you called up one of these cheese
pl ants that, as you put it, have bounced in and out of
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t he market and asked them for mlk?
A | didn't say that we didn't. | said awhile

ago that we have made attenpts to contact people in the

mar ket pl ace to -- to nmake arrangenents for reserve
suppl i es and those arrangenents have not always -- not
been successful in every case. In sone cases, they

have been successful, and we have negoti ated agreenents
to do that.
JUDGE CLIFTON: M. Marshall, would this be a
good time for a 15-m nute break?
MR. MARSHALL: It would be a wonderful tine.
Thank you.
JUDGE CLI FTON: Come back at 4:50.
(Wher eupon, the wi tness was excused.)
JUDGE CLI FTON: Back on record at 4:53.
M. Marshall, you may proceed.
MR. MARSHALL: Thank you, Your Honor
BY MR MARSHALL.:
Q M. Hollon, during the break, did you think
of any specific circunstances regarding inability of a
di stributing plant under the Western Order Market to
get adequate supply of mlk?
A Again, | pointed out the things | discussed
with you before, and I guess | would al so point out
that that's not an unusual occurrence, and that just a

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



568
few nonths ago in Order 32, the utilization was not far
different. The handler's on record there as struggling
to get mlk supply. | participated in hearings in
O der 30 with the same issue. So, it's not an unusua
occurrence, and | guess the final thing | wll say,

that's not our only, you know, thought process here,
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and we think that the regulations don't fit for the
mar ket and they need sone change.

Q Well, let's stay for a nonent with the
question, | think, that's inportant for the hearing

record, as to whether there are in fact --

A | think --

Q -- people witing --

A -- | gave you several answers to that
question. |1'mnot sure how many nore | can give you.

JUDGE CLIFTON: M. Hollon, let himfinish,
pl ease.

MR. HOLLON: Well, he's asked ne five tines
t he sane questi on.

JUDGE CLI FTON: Well, not exactly the sane
guesti on.

MR. MARSHALL: |s there an objection?

JUDGE CLI FTON: M. Beshore?

MR. BESHORE: Well, | realize M. Marshal
didn't conplete his fornulation of the inquiry, but
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sounded |ike it was going down the path that we've been
down several tinmes, and | don't think M. Hollon needs
to -- should be asked or the rest of us should be
burdened with the -- the sane inquiry again. It's
repetitive, and | woul d object.

JUDGE CLI FTON: Thank you, M. Beshore.

M. Marshall, I will allow you to ask anot her
question along this line. You may proceed to finish
your questi on.

BY MR MARSHALL.:

Q The question -- the question that | wanted to
address next is whether you have -- whether you are
aware then of any refusal on the part of organizations
i ke ours that pool mlk on this Oder that have
reserve supplies that, if you will, ride the pool but
have failed in the opportunity to deliver mlk to the
Class 1 market?

Yes.
You are aware of such cases?

Yes.

o » O >

Wuld you like to share those for the record?
A No broader than what | have. W have made
inquiries of the parties in the marketplace fromtine
to time to establish supply arrangenents, and in sone
cases, we've been successful. In sone cases, we've
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not, and they fit the definition of parties in the
market with m |k supplies avail abl e.

Q This woul d be arrangenents of a contractua
nature, would they?

A Primarily.

Q Well, let's explore that. You testified that
DFA has entered into sone arrangenents that included an
obligation to supply the market. Wuld one of those
have been the one you testified to with M. -- under
M. Beshore's direct exam nation, Sorrento-Lactalis?

A We have had negotiations with Sorrento-
Lactalis. That's correct.

Q And they do -- | think you testified earlier
that they did supply the Class 1 market. | assune that
woul d be the plant in Boise?

A They make supplies available to the Cass 1
mar ket .

Q On the days that their mlk goes into the
Boi se plant, is there DFA m | k backed out into the
Sorrento plant at Nanpa?

A Not always. Sonetinmes it happens that way,
but frequently, it does not, and they woul d nmake net
shipnments to the Cass 1 nmarket.

Q That's an inportant opportunity, is it not,
to the Sorrento people to have access to pool on the
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Class 1 market?

A Rephr ase.

Q The Sorrento people were anxious to have an
arrangenment to be able to serve the Cass 1 market,
were they not?

A | can't say for sure. | can only say that
the -- the negotiation wasn't consummated the first
time. So, they were eager. Perhaps they weren't as
eager as you m ght think.

Q Well, the word on the street is that they're
payi ng 25 cents a hundredwei ght for the right to pool
their mlk, is that true or false?

A | guess you'll have to listen to the street.
| don't have any comments on those transactions.

Q You cannot share with us the details of that
contractual arrangenent?

A That is correct.

Q Are you aware of any other circunstances in
whi ch ot her organi zations have been charged a fee for

pooling their mlk on the Western O der nmarket?

A No.
Q No?
A No.

Q Wul d you necessarily be aware if there are
such arrangenents?
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A | may be aware. It would not be a part of ny
day-to-day business responsibilities.

Q So, you're not able to testify that there are
no such other arrangenents, you're only able to testify
that you' re not aware of then?

A That is correct.

Q Wul d DFA expect to put on a witness that can
testify to the local supply and demand conditions and
arrangenents for supplying the Class 1 market in the
Western Order market pl ace?

A | f that question neans to reveal business
arrangenents |like you just described, no.

Q Do you think it's relevant to the
governnent's analysis of these proposals that the

practice of selling pooling rights goes on in this

mar ket ?

A | don't -- first of all, I don't know, you
know, if -- if that's the characterization that happens
or doesn't happen, but I'"'mnot sure if | -- | guess |
have no -- no direct opinion on that.

Q Well, you' ve already testified to sone ot her

ki nds of situations where costs are incurred by
organi zations to nmake sure that they can pool mlk.
bel i eve you referred to the in and out or -- let ne
clarify that.
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| believe you referred to the practice of
noving mlk into a plant and back out as a way to get
cooling acconplished. There's a cost to that, is there
not ?
A | don't know. We don't do that.
Q You don't do that any where in the United
States? Are you telling ne that in your 20 years,

you're not aware of the practice of interplant

transfers --
A That's --
Q -- for purposes of pooling?
A That was a different question.

JUDGE CLI FTON: Just a noment. M. Beshore?

MR. BESHORE: Well, that is a conplete
m scharacterization of the testinony, and | object to
it.

MR. MARSHALL: Well, let's take it a step at
atinme. Can you clarify --

MR. BESHORE: In addition, -- in addition, --

JUDGE CLI FTON:  Just a nonent.

MR. BESHORE: In addition, all transactions
fromcoast to coast in M. Hollon's 20 years of
experience are not wthin the relevant scope of inquiry
of this hearing.

JUDGE CLI FTON:  Your objection is sustained.
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MR. MARSHALL: 1'Il with -- fine. | can
appreciate that. | msunderstood M. Hollon's
statenment. | thought he said that DFA doesn't do that.

JUDGE CLIFTON: | think that's -- if you
will, ask another question, M. Marshall

MR. MARSHALL: As an expert --

JUDGE CLI FTON: Do you want clarification of
-- of that one first?

MR. MARSHALL: Let me just take it a step at
a tinme, Your Honor.

JUDGE CLI FTON: Al right.

BY MR MARSHALL.:

Q M. Hollon, as an expert in the field of mlk
marketing, are you aware that organizations do nove
mlk into and out of plants for purposes of achieving
nore deliveries to distributing plants and that the
better to neet the diversion percentages of the various
Federal Orders around the United States?

A Am | aware that that practice nmay occur?

Q Have you ever been involved in an
or gani zati on where that has happened?

MR, BESHORE: Your Honor, | -- | --

JUDGE CLI FTON: M. Beshore?

MR. BESHORE: -- object to that. 1It's beyond
t he scope. Has he ever been involved in 20 years from
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coast to coast?

MR. MARSHALL: Your Honor, he --

MR. BESHORE: He hasn't been in a situation
where that has happened. It's -- we could -- we could
be here forever literally probing into those type --
that type of mnutia.

MR. MARSHALL: May | speak, Your Honor?

JUDGE CLI FTON: Yes, you may, M. Marshall
But you changed your question. Your -- your question
was, first of all, whether the w tness was aware, and
then you changed it to has he been invol ved.

MR. MARSHALL: Yes, | did, Your Honor. That
was the second question, and the reason for that is
that he's been qualified as an expert in the field, |
suppose, of dairy and mlk marketing and practices in
the United States, and I'mtrying to draw on whatever
experi ence he may have to ascertain the cost factors
that are involved in that practice.

JUDGE CLI FTON: The cost factors that are
involved. Is this a followup on your -- your earlier
inquiry which indicated that if mlk is offl oaded and
then rel oaded for delivery to Party C, that the cost
benefit ratio may prohibit sone of that activity? |Is
that -- is that the kind of information you' re seeking?

MR. MARSHALL: Actually, no, Your Honor, and
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for the benefit of the witness as well as to answer the
question, where I'mreally going wwth this is that
there are a |lot of costs being incurred by parties in
this marketplace today in order to get pooled, costs
whi ch woul d i ndicate that they would be nore than ready
to send as a source of supply to the Cass 1 market, if
they were just asked. That's where I'mgoing with
this.

MR. STEVENS: Your Honor?

JUDGE CLIFTON: M. Stevens?

MR. STEVENS: | -- | understand what M.
Marshal | 's saying, but | have to agree that we're going
by what this man knows about the United States and what
he's done in 20 years. | nmean, those questions that
you just tal ked about, certainly asking those
guestions, but I think we are going far afield, and we
all -- thereis limted tinme to do this hearing, and |
think we ought to use it judicially, and | certainly
have not hi ng agai nst you aski ng questions about this
O der and what happened, but what happens in his 20
years and what happened all over the United States, |
don't think it gets us anywhere. So, | -- | -- wth
all respect to counsel, | think we ought to limt the
inquiry to the Notice of Hearing issues, to evidence
that involves these hearing -- | nean, these market
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areas and -- and get on with it.

JUDGE CLIFTON: Al right. Thank you.

M. Marshall, let ne ask you if you can do it
this way. First of all, 1'd like you to limt the
guestion in ternms of location and tinme and that kind of
thing, so that it's relevant to the issues before us
here with regard to the Western Order and the current
time period.

But secondly, if you can be a little nore
specific in your questioning and not so broad, | think
you can get the information you want fromthis w tness
nore quickly.

| don't want to inpinge on your -- your right
to gather the information you need so that it's in the
record, but I ammndful of the tinme of day.

MR. MARSHALL: | understand, Your Honor, and
| thank you for that assistance, and | think we'll just
put in the cost data through our own wi tness. That'l
sinmplify that.

BY MR MARSHALL.:

Q The general question to which I was | eading
up when | learned that M. Hollon couldn't confirm what
| thought was a fairly obvious fact, the question I'|
now turn to is, are there not a |ot of people incurring
costs to whom you coul d have gone | ooking for mlk,
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peopl e whom one m ght reasonably assunme woul d have been

anxious to help DFA supply the Cass 1 needs of the

mar ket ?
A | don't know that | know the answer to that.
Q Fair enough. Let nme ask this question and
again, I'masking this, Elvin, just because you need to
know that -- not because. [|'masking this question to

gi ve you a chance to uphold what | think is your burden
of proof here, that there's a need to tighten the O der
requi renents, and that there are plenty of people
around, such as ourselves, who would be nore than happy
to serve the Class 1 market. That's where this hearing
is going. You're on the wi tness stand now.

JUDGE CLIFTON: M. Marshall, who's on the
wi t ness stand now?

MR. MARSHALL: He is, and so |I'masking him
if he has any reason to believe that an organization
such as ours does not stand ready to serve the Cass 1
needs of the market.

MR. HOLLON: We've | ooked at all of the
i ssues and proposals that we've made, and they address
a broad range of topics, and in terns of perfornmance
requi renents, and there may -- there may be sonetines
when what you say may be true. There may not be, but
the broad range of performance requirenments that we put
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out are designed to try to fit the market to the
situations that we think need attention, and so | guess
to come down to the end, there could be tinmes when
there may be sone m |k supplies available from your
organi zation, there may not be.

MR. MARSHALL: Al right. Let's end this
l[ine of inquiry and turn to another.
BY MR MARSHALL.:

Q As a general proposition, would you agree as
an expert that it is relevant to anal yzing the
conpetitiveness of the market to | ook at whether the
servi ce charges above Federal Order prices that are
bei ng charged are high, which would indicate that there
is adfficulty serving the market, or |ow, which would
indicate that there's plenty of conpetition to serve
t he mar ket ?

A Yes, that could be a factor in -- in |level of
servi ce charges.

Q And do you have information indicating that
the service charge levels in the Salt Lake City market
or anywhere in the Western Order market are high that
woul d indicate difficulty in attracting mlk to those
di stributing plants?

A | don't think that we've had any di scussion
about | evel of service charges in any of our
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t estinoni es.

Q Well, your -- you and M. Beshore called a
nunber of w tnesses earlier today, including one, a
producer, who shared that he had been told that there
were sonme long-termsupply contracts in the Salt Lake
mar ket with | ow service charges. Do you recall that
testi nony?

A No, | wasn't in the room but if that was the
case, |I'Il accept that. | did not hear that.

Q Can you confirmthat that is the case?

A There are long-term supply agreenents with
custonmers in the market.

Q And are those -- can you confirmthe portion
about the service charges being | ow?

A | would say that there are service charges
there. As to the relative high/low, I"'mnot willing to
make any conments on that.

Q |s Dairy Farnmers of America reluctant to |et
out si de suppliers serve custoners to whomthey have an
excl usive supply arrangenent?

A No. We have arrangenents in many narkets
t hat describe just exactly what you have outli ned.

Q Well, | think I"'mdone for now Wuld this
be a good tine to tal k about the questions earlier on -
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A Yes, it would be.
Q -- on Proposal Nunber 7, | believe it is?
A Correct.
Q kay. Then let's -- let's get that one taken
care of.
You recall the earlier question about what
the -- how that Order |anguage would work? 1'Il invite

you to comrent on your intention as to howit would
work with the changes bei ng proposed.

A Al'l right. Regarding Page 10 of ny direct
statenment and regarding specifically Proposal Nunber 7,

JUDGE CLI FTON: Exhibit 32.

MR. HOLLON: Exhibit 32. Thank you. The
first point I would nmake is that again to the intent,
the idea here is to try to ensure that -- that as a
handl er of producer mlk, that the nunbers that need to
be derived for diversion are based on net shipnents.
So, that is an overall intent. That's a desire, that
t hey be net real shipnents.

So, with regards to this | anguage, first, it
is mslabeled. It should be Section 135.13, and it
shoul d say producer mlk. It does refer to Section D
We woul d be noving current 3 to 4 and inserting a new
3, and so since we're tal king about how we woul d
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determ ne the diversion percentage nunbers for producer
m |k, producer mlk is delivered to, though that word
"deliveries" used in determ ning qualifying percentages
shall be mlk transferred to, diverted to or fromfarns
of producers pursuant to 9, Part 1000, 9(c). So, those
are the ways that you mght -- that if you had producer
mlk on a market report, you would get it to a pool
di stributing plant.

Delivered to and physically received by
pl ants described in Section 135.7(a) or (b), |less any
transfers, and we strike the word "or diversions",
t hat nust have m ssed one of our edits as we went
t hrough the | anguage, of bulk fluid m |k products from
such pool distributing plants.

MR. MARSHALL: Thank you. | appreciate your
courtesies and |l ook forward to talking with you |ater.

Thank you.

JUDGE CLIFTON:  So, | just wanted to have you
repeat that for ne, M. Hollon.

MR. HOLLON: Okay. Wuld you like ne to read

JUDGE CLI FTON:  You woul d strike the words
"or diversion"?

MR, HOLLON: Yes, nmm'am

JUDGE CLI FTON:  Thank you.
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Al'l right. Additional cross exam nation of
M. Hollon? M. Vetne?
CROSS EXAM NATI ON
BY MR VETNE:

Q M. Hollon, for -- for your reference and
t hose of other folks here, I'm|ooking at Exhibit 8.

A Ckay.

Q Which is the materials, statistical materials
prepared by the Market Adm nistrator, and |ooking in
there at the fourth page, which contains a |ist of
handl ers in the Western Market, --

A Okay. |Is that Table 1, al phabetical list?

Q Yes.
A Ckay.
Q For 2001.
A Ckay.
There are two pages. |'mlooking at the nost

recent. Gkay. Creamo' Wber in Salt Lake Gty, U ah,
is adistributing plant that's pooled in the Wstern
Market. |Is Cream o' Wber supplied by DFA?

A Yes.

Q s Cream o' Weber under a full supply
contract with DFA?

A Yes.

Q Does that contract have a period of years to
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run?

A | think that's about as far as the details of
the contract I'mwlling to get into.

Q A period of years as opposed to weeks or
nont hs?

A Agai n, you asked a second question, and from
t here on out, you know, no reply.

Q Okay. Further on down, there's a -- oh, by
t he way, does DFA have any ownership interest in Cream
o' Wber at all?

A Yes.

Q VWhat is that ownership interest?

A Cream o' Wber is a part of the National
Dai ry Hol di ngs Group, of which DFA is an investor.

Q And what is DFA s investnent share in
National Dairy Hol di ngs?

A Fifty percent.

Q Okay. The next distributing plant in Uah is
Gossner Foods, Inc., of Logan, Uah. Wat is the
nature of that plant?

JUDGE CLIFTON: Hold on a minute till that
pl ane goes by.

(Pause)

JUDGE CLIFTON: Did you hear the question?

MR HOLLON: | did. | did. 1'mnot
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conpletely famliar with the nature of that plant, but
| think they're going to have a witness up in a few
m nutes --

MR VETNE: Al right.
MR. HOLLON: -- or hours.
BY MR VETNE:

Q Does DFA supply any mlk to Gossner Foods?

A No.

Q The next plant in Uah is KDK, Inc., in
Draper, U ah.

A |"mnot famliar with the nature of that
pl ant .

Q Okay. Do you know enough about the plant to
know that it's a small distributing plant?

A That -- | would say that.

Q kay. And to your know edge, DFA does not
have a regular supply of mlk to that plant?

A Not to ny know edge.

Q kay. Do you know whether KDK, Inc., is
supplied by a group of independent patrons or another
cooperative?

A | -- I"'mnot famliar with the make-up of
t heir supply.

Q kay. Meadow CGold Dairies, Inc., of Salt
Lake City. |Is that a plant that DFA supplies?
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A DFA has supplied Meadow Gol d Dairies, yes.

Q Okay. |Is that supplied under a full supply
contract with Meadow Gol d?

A In the -- we have -- we have an arrangenent,
and we supply that plant. 1'mnot interested -- not
willing to discuss or divulge any of the further
details about the supply arrangenent.

Q kay. You -- you -- just so I'mclear what
you're not willing to do, you're not willing to share
with the record whether it's a full supply contract or
not ?

A | said that we had supply agreenents with the
plant. That was the -- would be the end of ny
decl arati on.

Q Does anybody ot her than DFA have a regul ar
supply to the Meadow Gol d pl ant?

A No. | do not know.

Q Can you tell us whether the supply
arrangenment that you have with the Meadow Gol d pl ant
has a period of years as opposed to weeks or nonths to
run?

MR. BESHORE: Your Honor, | would like to
i nterpose a general objection to inquiries with respect
to, you know, the details of these contracts. They are
proprietary information, and | would |ike to suggest
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M. Hollon not -- be instructed not to divul ge them and
that' Il speed things up here with M. Vetne's inquiry.
JUDGE CLI FTON: M. Beshore, M. Hollon so
far has nerely acknow edged the existence of the
contract.

MR BESHORE: That's where we want to | eave

JUDGE CLI FTON: Any other detail that you
t hi nk woul d be perm ssible to divul ge?

MR. BESHORE: Not at this point.

MR ENG.| SH: Excuse ne, Your Honor. I
realize this is not ny witness. On the other hand,
this is ny client's client, and I -- | certainly would
-- would join in that objection and -- and indicate
that we're not prepared to have the details of our
agreenents read upon the record.

JUDGE CLIFTON: Al right. Thank you.

M. Vetne, you nmay proceed.

MR. BESHORE: GCkay. |I'mnot sure | received
an answer to ny last question. So, I'll ask it again.

BY MR VETNE:

Q Can you reveal whether your supply
arrangenment -- are you -- first of all, do you know
whet her your supply arrangement with Meadow CGold has a
period of tinme to run?
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A In answer to the earlier question, I
acknow edged that we supply mlk to Meadow Gold. |
have no further conmments on any questions about that
suppl y arrangenent.

Q My -- nmy question is not about the specifics
of the arrangement. M question is whether you have
knowl edge. M next question is whether you are willing
to or unwilling to share that know edge. |If you don't
have the know edge, then | don't need to ask the next
guestion. Do you have know edge?

JUDGE CLIFTON: M. Vetne, it doesn't matter
whet her he has know edge. He need not disclose any
further information.

MR. VETNE: Your Honor, | think it's very
inmportant for this record and it's certainly inportant
for nmyself having | think what's going to be the only
wi tness fromDFA to know, first of all, if the w tness
has know edge that he refuses to share for proprietary
reasons, that is his right.

It's also inportant to know that if the
witness -- that the witness does not have know edge
because this is the witness on a specific market, and
if this witness doesn't have know edge, it affects the
wei ght and credibility given to his whole testinony.

|"mnot insisting that the w tness provide
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any information that he deens proprietary. | am
insisting to know exactly what things he does consider
proprietary and is unwilling to share with the record,
and | would also like to know what he doesn't know.

JUDGE CLIFTON: Well, | understand that, but
we're not here to test the breadth and wi dth and depth
of his know edge. He is an expert in the field, and it
doesn't matter to me whether he has intimate know edge
of the detail of every contract.

MR VETNE: Ckay.

JUDGE CLIFTON: So, 1'd ask you to nerely
determine if there is a contract in existence and | et
it stop there.

MR VETNE: Al right.

BY MR VETNE:

Q Let's go to Kroger Conpany. |s Kroger
Conmpany a distributing plant in Utah that is supplied
by DFA?

A We have no sales with Kroger Conpany, and
they are a distributing plant in U ah.

Q Okay. Is that under contract w th DFA?

A Again, | have no further information to
supply.

Q You will not because of proprietary reasons,
is that correct?
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A That's correct.
Q Okay. And Western Quality -- well, let's go
back to Kroger. You don't -- you don't have any

ownership interest in Kroger, do you?

A No.

Q kay. And the last one in Utah is Western
Quality Foods. 1Is that a plant in which DFA has an
ownership interest?

A Yes.

Q And what is the nature of that ownership

interest?

A | have no other information about that
interest to divulge. Well, | could tell you, it's
small. | don't know the exact percent, but it's

considerably | ess than 50.

Q Al right. And it's not pooled in Decenber.
Do you know why?

A No, | don't.

Q Does DFA supply all the requirenents of
Western Qual ity Food products?

A | think that gets back to pool supply-type
guestions. So, | think I'"'mgoing to decline to answer
t hat .

Q Decline to answer? GCkay. Wth respect to

the plants that you' ve testified that DFA does supply,
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what is the aggregate Cass 1 volunme average per nonth

of those plants conbi ned?

A
Q

| don't have that figure.

If you would ook with nme -- do you have

Exhibit 9 in front of you?

A

o » O » O

Sal es.

Q

Tell me the title of Exhibit 9.

It's the things | asked for.

Sonme of them VWhich one?

These pages aren't nunbered, but it's --
Your question?

-- four fromthe back, Volune of |In-Area

| s that Question 97

Question 10.

| don't have that one.

JUDGE CLI FTON: Let ne hand you this one.
MR. HOLLON: Thanks. Ckay.

BY MR VETNE:

Based on your know edge of deliveries to

specific Uah plants, do you know in a ball park

fashion the proportion of Class 1 in-area sales

represented by plants to which DFA delivers mlKk?

A

of the plants,

| would say that we have sales to a majority

and then we have a | arge anount of sales to those

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064

as you outlined in your other question,



© o0 N o o A~ w N P

N N N N N N P B R R R R R R R
ag A W N P O O 00 N oo 0o p»d W N - O

592
pl ant s.

Q And am | correct that you're unwilling to
di scl ose any further details?

A As to the exact volunes, yes, | would be
unwi | I'i ng.

Q kay. There was a docunent published by USDA
called "Producer MIk by State and County", which is
publ i shed periodically, and I'mgoing to represent to
you that for the year 1990, that publication shows Ut ah
m | k being delivered to one Federal Marketing Order and
for the year 2000, it shows Uah mlk being delivered
to five Federal Marketing Orders.

A Ckay.

Q kay. For the year 2000, was DFA responsible
for marketing Uah mlk to five separate Marketing
O ders?

A The only thing | can say with certainty is
t hat there would be two.

Q What two?

A 135 and, | think, Federal Order 1.

Q And you don't know whet her or not DFA was
responsi ble for marketing two or three other Orders?

MR. BESHORE: Could I? For clarification,
was that inquiry with respect to Idaho mlk or Uah
m | k?
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MR. VETNE: U ah m k.

MR. BESHORE: Utah mlk. GCkay.

MR. HOLLON: What were the other Orders?

MR. VETNE: | don't have it in front of ne.

MR HOLLON: Onh, well.

MR. VETNE: | just see the nunber there.

MR. HOLLON: I'msorry. | can tell you with
certainty two. The others, | do not know.

MR. VETNE: Al right.
BY MR VETNE:
Q Now, if you would turn with me to your

Exhi bit 33, Table 37?

A Yes.
Q kay. First of all, let's ook at the non-
pool plants there in -- in Idaho. DFA supplies sone

mlk to 3 anbia Foods, correct?

A Correct.

Q Is that m |k pool ed by DFA?

A | think for the nost part, yes.

Q kay. Is that mlk mlk that has touched
base at a pool plant one tine and then for the nost
part continues to be delivered to d anbi a?

A | would say for the nost part, yes.

Q kay. Are you -- do you have personal
know edge of any exception to the nost part rule?
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A No.

Q Does DFA have a regular supply of mlk to
Kraft Foods?

A No.

Q Okay. And you've testified that DFA has a
regul ar supply of mlk to Sorrento-Lactalis or -- or
maybe you don't.

A No, | don't think that's correct.

Q Okay. There is a regular supply of mlk
pool ed by DFA that is delivered to Sorrento-Lactalis.
Is that a better way of stating it?

A We have a marketing agreenment with Sorrento,
with Sorrento-Lactalis that incorporates several
factors and that is one of them

Q Okay. For that mlk, DFA is the pooling
handl er, correct?

A Yes.

Q And the m Ik that goes there is mlk of
producers that are not nenbers of DFA?

A Correct.

Q Do they include producers that are al so not
menbers of River Valley MIk Producers?

A Yes.

Q So, in addition to those six, there are
ot hers?
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A Correct.

Q kay. Is the -- are you aware of Grade A
producers that are associated with Sorrento-Lactalis
that are not pool ed by anybody?

A | am not aware that there are some, but I'm
aware that there could be sone.

Q kay. Is it -- is it your belief that for
the nost part, DFA pools the m |k supply, the Gade A
m |k supply of Sorrento-Lactalis?

A We pool in accordance with the agreenment that
we have. |I'mnot sure that we're the ones who sel ects,
you know, or acconmpdates producers, but we pool the
m |k according to the terns of the agreenent.

Q kay. And with respect to that mlk, that's
reported on DFA's 9(c) handler report as diverted mlKk,
correct?

A | woul d assune, yes.

Q Okay. And in order to qualify, that m |k has
to hit a distributing plant or a pool plant one tine,
correct?

A Wul d have to neet the performance
requi renents of the Order

Q And for individual producers, that neans
delivery to a pool plant one tinme, correct?

A Correct.
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Q kay. Wth respect to those producers, are
t here producers whose mlk since initially qualifying
have been delivered to mlk plants other than Sorrento-
Lactalis?

A | do not know.

Q kay. Wth respect to mlk of those
producers, are there producers after qualifying whose
m | k has been delivered to a distributing plant?

A Try that again.

Q Wth respect to the mlk that DFA pools for
Sorrento-Lactalis, --

A Hm hnm

Q -- and after those producers have net their
initial delivery performance requirenents, are there
any of which you have personal know edge that at sone
poi nt subsequent to qualification were delivered to
di stributing plants?

A You nmean woul d they would deliver to a
di stributing plant again as a part of the sale or
suppl y?

Q Delivered to a distributing plant for any
pur pose, once being qualified.

A Yes.

Q Okay. Are there any producers whose mlk is
regularly so delivered?
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A | don't know the make-up of the m Ik supply.
So, | would assune it could be sonme that just because
of their | ocation perhaps or they could be for other
reasons that that could be the case. So, it would --
it would nmake sone | ogistical sense that the answer
woul d be yes.

Q Okay. Woul d there have been sone producers
t hat were associated with Sorrento-Lactalis who --
whose production was nore efficiently |ocated to Meadow
Gol d-Boi se than part of the DFA supply that was goi ng
to Boi se before the Sorrento agreenent?

A That hypot hetical could be true.

Q Okay. And woul d you expect that in order to
maxi m ze your own organization's efficiency, that mlk
of those producers would be directed to Meadow Col d-

Boi se while m |k of another DFA producer whose mlk was
probably | ess efficiently |l ocated to Boise would in
turn be directed to Sorrento?

A That coul d be true.

Q Okay. Do you know whether that in fact has
happened?

A | -- 1 do not know exactly that has happened.

Q Okay. Wuld it be logical to assune for
pur poses of maxi m zing revenue and efficiency that that
woul d happen?
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A Yes.

kay. Wth respect to the mlIk supply that
-- of DFA that is delivered to Boise, what
manufacturing plant or plants is it delivered to on
days or during parts of the year when it's not needed?

A | don't know those day-to-day arrangenents.
So, | can't tell you.

Q kay. Let's go down to the non-pool plants
in Uah on Table 3. Are there -- of that |ist of non-
pool plants, there's a plant in Beaver, Utah, that is a
DFA pl ant.

A Correct.

Q Okay. What does that plant produce?

A Cheese, makes condensed, sells cream That's
its primary manufacturing |ines.

Q kay. And Smithfield, Utah, what does that

make?
A Cheese.
Q Just cheese?
A Yes.
Q kay.
A Primarily, yes.

Q kay. O her than the plants that are
identified as DFA plants, are there any plants that are
primarily or fully supplied by DFA?
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A Ask that one nore tine.

Q In the list of non-pool plants in Uah, --
A Hm hnm

Q -- other than the two obvious DFA pl ants,

what plants are primarily or exclusively supplied by
DFA?

A | don't know that there's any exclusive, but
| would know that we woul d have some mlk sales to the
extent that there mght be mlk sales to the Meadow
&old plant in OGem | think that's primarily an ice
creamfacility. So, it wouldn't be a lot of direct
m |k supplies, and certainly the Western Qual ity Foods
in Cedar City, there'd be sonme m |k supplies in those
plants. The remai nder of the plants, | would guess
there woul d be sone on a few of them but not a whole
| ot.

Q Okay. Does DFA market mlk for Class 4 use
fromthe Western Order m |k supply?

A Only in alimted case.

Q Hm hnm  And where woul d that m |k go when
it's limted?

A Depends on what was available at the tine it
needed to be noved.

Q Well, where -- where are the plants that nake
Class 4 products that are accessible to this market?
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A In -- that are acceptable to the market --

Q kay. Wiere are the plants that nmake C ass 4
products to which Western Order mlk is delivered?

A | think the only two in the market are the
two West Farm Foods pl ants.

Q Are those the ones identified as non-pool
plants in the Idaho portion of this exhibit?

A | think that is correct.

Q Al right. Your testinony generally referred
to organi zations bringing in and bringing out --
bringing mlk into the Oder, bringing -- taking it off
of the Order when it's financially advantageous to do
so. Do you recall that?

A Yes, | made references to that.

Q On a coupl e of occasions?

A Correct.

Q Okay. That is sonething that DFA al so does
for the sane reasons, correct?

A Correct.

Q Okay. In your prior testinony, you -- you
stated, "It's your responsibility to maxim ze all the
opportunities afforded by the systemto secure funds
for DFA nenbers.” That fiduciary duty to your nenbers
is why you maxi m ze revenue by pooling, depooling,
repooling, etc., correct?
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A "' m not sure what the repooling neant, but --
but the first two, yes.

Q Well, that's bringing it back on the pool
after it's off.

A Oh, okay. Yes.

Q kay. And -- and that is also why you've
elected to pull some mlk fromCalifornia in this
Order, correct?

A That is correct.

Q kay. The -- the revenue that's drawn from
California, is that distributed back in this Oder or
is it distributed to California producers?

A "1l give you a general answer to that
question and then fromthat, | think we could probably
take the answer that when you asked nme that in Oder 30
and 32 hearings, but the general answer to that is that
t hose types of decisions, the actual decisions and the
revenue deci sions are nmade at the DFA Council |evel,
and there's seven of those DFA Councils, and they in
turn interrogate the transaction and they provide the
instructions for the revenues, where they go at that
poi nt .

Q In this case, would the California mlKk
that's pooled in the Western market, that revenue be
decided by a Western -- a California Council or a
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West ern Mar ket Council ?

A Both. You get stuck here on the nanes, but
the DFA Western Area Council, which is conprised
primarily of California producers, and the DFA Muntain
Council, which is the operating entity in this
geographic area, would then make the deci sion you just

asked ne about.

Q kay.
A And that's about as far as we'll -- as I'm
willing to drill down in that |ine of questioning. So.

Q Al right. Let nme see if you're willing one
nore -- one nore step there. You can say no.

A Okay. G ve ne one.

Q Wth respect --

MR BESHORE: |'mnot sure | wll.

MR, HOLLON: Ckay.

MR. VETNE: Well, he can say no. | get to
ask the question. You don't get to object before it's
obj ecti onabl e.

JUDGE CLI FTON: However, you may hover near
t he m crophone.

BY MR VETNE:

Q Wth respect to those -- the pool draw ng
California mlk, do you -- are you willing to share
with us whether a majority of that draw ends up in the
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pockets of Western Market dairy farmers versus
California Market dairy farners?

MR BESHORE: | amw lling to object to that
question and direct M. Hollon that it's proprietary
i nformation.

MR. VETNE: So be it.

BY MR VETNE:

Q M. Hollon, you referred a couple places in
your testinmony to lower blend prices ultimately driving
up costs to distributors.

A Yes.

Q Okay. Do you have any objective detai
wi thin your personal know edge that that has happened
in the Western Market?

A The -- the things that woul d cause that to
happen have begun to take place. The actual transfer
of some of that cost has not taken place yet.

Q Okay. Was your statenent one of your general
experience in the Federal Order Systemand to the
extent it referred to anything in the past, it referred
to things in the past outside of the Wst?

A In sone of the other Federal Order Markets
where we're experiencing sone of this sane type of end
result, there have been some of those costs that have
been passed back on. For exanple, if you have to go
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further to procure mlk both every day and
suppl enental , if you have to pay additional premuns to
mai ntain supplies. So, yes, those are not happening on
a current basis in the Western Order. As of this
poi nt, they have not happened yet.

Q Al right. And again on another page of your
statenment, you say that "processors where blend prices
are going down need to pay additional prem uns to make
up for lost blend dollars to keep producers in
busi ness. "

A Yes.

Q kay. Has that happened to your personal
know edge in the Western Market?

A Yes, | would say that has happened.

Q Okay. Wiat processors, to your personal
know edge, are paying additional premuns for that
pur pose?

A As | talked to sone of our field service
staff, one of our conpetitors, who would fit the
definition you just described, has tended to raise
their level of prices, and one of the reasons given is
that it takes nore noney to maintain their mlk supply.

Q Wi ch of your conpetitors?

A You can ask them when they get on the stand.

Q Whi ch -- which one is going to get on the
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stand that | can ask?
A M. Marshall's w tness.
Q Okay. And that pertains to the Western
Mar ket as opposed to the Pacific Northwest Market?
A Yes.
Q And he -- and it's your -- your testinony

that sonebody in NDA told you that the reason that

prem uns --
A Ch, no.
Q -- were rai sed was because --
A No.
Q -- of the lower blend price?

A No, no. Wat -- what -- what you asked ne
was, was | aware in this market?

Q Ch.

A Did I have know edge in this market, and ny
answer was | think that -- ny answer was that in
di scussions with our procurenent people, that our
conpetitor, one of our conpetitors has becone nore --
has paid nore at a higher level, and ny -- our
di scussion is that they paid nore to procure nore mlKk,
and one of the reasons for that is that the blend price
| evel s are | ower.

Q Oh, you're tal king about the pay price of
your cooperative conpetitor to their dairy farners?
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A You asked ne was | aware of any processor
t hat had paid nore noney to procure mlk supply, and |
think they fit that definition, and the rest of the
definition also fits.

Q Hm hhrm  Ckay. Well, --

A | guess if they want to get up and say they
haven't paid nore, they can.

Q When you refer in your testinony a couple of
places to local mlk, with reference to the Western
Order, what do you nean by |ocal mlk?

A | think in that scenario, the idea or the
inpression | was trying to give was that mlk that is
close to the Salt Lake City Market, that has supplied
the Salt Lake City Market for sone tine.

Q I'm-- I"m-- I"'mreferring to your use of
t he geographic term"local" and nothing el se.

A Hm hnm

Q kay. Performance or whatever. Unless you
i nt ended sonet hing nore by | ocal than geography, and if
so, please give ne the definition, but when you use the
term"local" as an adjective to nodify mlk, --

A Ckay.

Q -- okay, if you intended sonething nore than
geography, tell nme what that nore is.

A Okay. | think the intent there was again in
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this market would be m Ik supplies that were close, in
reasonable proximty, to the Salt Lake Cty Market.

Q kay. Okay. Now, by close and reasonabl e
proximty, do you have a paraneter, a circunference, a
m | eage or --

A That's kind of a noving target across the
country. Local in Green Bay and Madison is a | ot

closer than local is in Salt Lake City.

Q Please. [|I'mjust tal king about the Western
Mar ket .
A Ckay.

Q Wth respect to the Western Market, which
you've identified now as Salt Lake Cty, --

A Hm hnm

Q -- if you were to draw a circle or define
counties, what is your definition of |ocal --

A Ckay.

Q -- for purposes of understandi ng your
testi mony when you refer to local mlKk?

A | would say generally in the 200-m | e range
woul d be a general definition.

Q From Tenpl e Square or City Hall or -- al
right.

A Is that the Order?

Q You made sone cal cul ati ons which forned a
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good part of your testinony as well as your exhibit
concerning the reserve supply of a plant.

A O a market.

Q O a market.

A Yes.

Q Excuse ne. Your testinony says that
"generally, consunmer demand is filled over four days of
t he week."

A Yes.

Q So, your assunption is that the reserve
supply represents mlk produced on three days a week?

A That's a sinplistic assunption to try to get
t he i dea across.

Q Sinmplistically, and that that m |k produced

three days a week goes to sone ot her use?

A Yes.
Q kay.
A It also inplies that on the four days, you

need nore than just those four days to neet that
demand.

Q kay. Wth respect to the plants that you
supply in the Western Market, do all plants receive
m |k seven days a week?

A No.

Q kay.
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A Not every single one.

Q Not every single one. Do nost plants receive
m | k seven days per week?

A Most receive sone. W actually have an
exhibit, I thought we were going to get to today, in
anot her proposal that outlines some details on that and
shows sone variations, both seasonally and during the
week, for the Salt Lake Gty Market.

Q Is there a financial incentive in your
agreenments for plants to receive mlk seven days a week
at a fairly uniformrate each day?

A | think they are uniformreceiving credits in
this market. | can find that out.

Q kay. Wuld it be fair to say it's conmon --

A It is conmon.

Q -- throughout the nation to have uniform
recei pts and provide sone financial incentive to
encourage plants to receive seven days a week?

A That is a conmon practice.

Q And in effect, what those plants are doing is
receiving mlk on each of seven days to acconmpdat e
their bottling schedule, even though the bottling
schedul e may be four days?

A That's a common -- that's a fair
characterization. That's a common practice, but it
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doesn't necessarily nean that it always occurs, and it
doesn't nmean that it always handl es that supply, but
your generalized characterization is right.

Q To the extent that seven-day receipts is
common in the market, would you al so agree with ne that
t he ambunt of reserve that needs to be kept for the
mar ket is going to be | ess than where plants receive
m |k four days a week?

A Again, in general, yes, | would agree with
t hat .

Q And is your testinony later on going to
address the extent to which the reserve m ght be
reduced by virtue of actual experience in the Wstern
Mar ket ?

A Not sure | follow you

Q kay. Forty-three percent is hypothetical --

A Correct.

Q -- and doesn't take into account seven-day
recei pts?

A That is true.

Q Is later testinony going to address what is

t he actual reserve, not hypothetical reserve,

A No.
Q -- for -- okay.
A Let nme rephrase that. It will point out, you
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know, in our case with our balancing facilities, you
know, what some of the capacity necessary to do the
bal ancing. So, | guess you would say that there is
sonme, you know, volune data that's in the exhibits.

Q You refer on Page 7 of your testinmony to mlKk
bounci ng on and off the pool, and we agree that DFA
does that, and anybody that can nake a buck w Il do
t hat ?

A When there are financial incentives to pool
or depool, that's a frequent occurrence, yes.

Q In the first -- second full paragraph, you
say that "this does not reward producers who supply the
mar ket year-round and tends to raise their costs of
obtaining additional mlk in the Fall nonths when spot
suppl enental supplies are needed."”

Is that statenent in that paragraph of your
testi mony one of general experience or is it one of
whi ch you have specific personal know edge in the
West ern Mar ket ?

A It is both.

Q Okay. Could you identify a Fall nonth and a
pl ant and a spot shipnment scenario that actually
occurred in the Western Market?

A Certain anpunt of answering your question
woul d be proprietary. So, again, | would have to say
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no. | can outline in general in answer to sone of M.
Marshal | s questions that we have approached fromtine
to time participants in the marketpl ace about
agreenents, you know, |ong, short, with --

Q kay.

A -- bal anci ng performance, delivery, paynent,
paynent for mlk, and in sone cases, we've been
successful, in sone cases not, and those approaches
have included participants in the Western MarKket.

Q kay.

A Western Order.

Q My question specifically involves spot
shi pments. Do you understand what -- that -- well, |et
me -- let nme define spot shipnents. Spot shipnents, as

I"'mfamliar with them and it's ny experience that is
drawn fromthe Mdwest, --

A Hm hnm

Q -- is mlk fromsonebody who doesn't
ordinarily supply mlk to a buyer who doesn't
ordinarily buy fromthat supplier, that is infrequent
and usually on fairly short notice, maybe --

A | would agree with that definition

Q kay. Are you aware of any specific instance
of spot mlk neeting that definition in the Western
Market, and if so, in what nonth of what year, to what
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custoner, and under what arrangenents? Any part of
t hat question that you can answer, please do.

A | think that you asked nme four. AmI| aware,
and then three qualifiers.

Q Yes.

A The first one yes, and then the next three,
" mnot going to provide the details.

Q Al right. Are you -- are you able to
provi de enough detail so that we can ascertain whet her
the plant that needed spot mlk is located in Utah,
| daho or el sewhere?

A In that -- in that case, it would be a
Western Order and a pool distributing plant. So, it
woul d not be outside the marketing area or in another
Federal Order.

Q kay. So, either in Uah or --

A Yes, | daho.

Q O ldaho. Al right. No, I'mnot going to
ask that question.

Oh, Exhibit 33, Table 5. Table 5 and Chart
1, Chart 1, as | understand it, both address pool
vol unmes and hypot hetical volunme that can be
accomodat ed by the pool, is that right?

A No.

Q No, that's not it. This is Price Request 4.
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Where's the hypothetical --

A The | ast table.

Q The |l ast table? Al right.

A Table 7 fits the definition you were
descri bi ng.

Q Table 7. Ckay. Now, the -- both the pool ed
and the hypothetical portion include as a base for
pooling all of the Class 1 mlk that is supplied by DFA
under commtment to sone fairly large distributors in
Ut ah?

A Includes all Class 1 and Class 2 mlk in the
mar ket pl ace.

Q kay.

A As published in the Market Adm nistrator
Report.

Q kay. Wth respect -- if -- let's -- let's
put it for a monment in your mnd. Subtract the volune
of Class 1 mlk that DFA supplies under sonme conm tnent
fromthis chart. Okay?

A Okay.  Yep.

Q Wth that thought in mnd, would you agree
that with that volunme subtracted, it very dramatically
reduced the volune of mlk that can be pooled on the
remai ning Cl ass 1?

A Mat hematically, if you nmake the subtraction
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so the nunbers -- the end result woul d change.

Q s that a yes?

A No.

Q It's not a yes? Ckay. Let ne try to ask it
again and see whether -- what it is.

A | agree that mathematically, if you take out
some of the volume, the -- the result of this chart

woul d change.

Q |"msaying if you take out the DFA-comm tted
supply, would it be -- what I"'mtrying to ask is, would
it be alot less mlk that can be pooled or just a
l[ittle bit |ess?

A | have no qualification, no adjectives to
of fer you here.

Q Because you feel that's proprietary?

A To sonme extent, yes.

Q And to what other extent can you not offer

i nformati on?

A Well, | did offer you that it would be |ess.
So, |'ve hel ped you there.
Q Ckay. | mean, to sonme extent, proprietary.

| s there anot her reason why you can't answer that other
than proprietary?

A No.

Q Al right. So, to the conplete extent, it's
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proprietary?
A Correct.
Q Al'l right.
MR. VETNE: | don't think | have any nore
questions at this tine. Thank you.

JUDGE CLI FTON: Thank you, M. Vetne.

M. English?

MR. ENGLISH I'mgoing to be a |lot shorter.
MR. VETNE: They've all been asked.

MR. ENGLI SH. No, they haven't.

MR. VETNE: Not all answered but all asked.

CROSS EXAM NATI ON
BY MR ENGLI SH:

Q M. Hollon, Pages 9 and 10, let nme just carry
over from9 to 10, with respect to Proposal 3 and your
net shi pnent proposal, --

A Yes.

Q -- you have not proposed a net shipnent
proposal for proprietary bulk tank handl ers, correct?

A That is correct.

Q And that is because you have anot her proposal
that you have yet to discuss that, if it were adopted,
it would elimnate the proprietary bul k tank handl er
provision, --

A That's correct.
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Q -- correct? So, I'd like to speak sort of
hypot hetically for a nonent about where you m ght be
wi th your proposals. |If the Secretary, in her w sdom
were to not adopt Proposal Nunmber 5 that has not yet
been di scussed that would, if adopted, abolish the
proprietary bul k tank handler provision, -- are you
with ne so far?

A | amw th you so far.

Q Wul d you believe -- would you then as a
nodi fication to your proposal say that this |anguage
like this, probably not the identical |anguage but
| anguage like this that's in Proposal 3 for net
shi pnent, should be adopted with respect to your
proprietary bul k tank handl ers?

A We woul d either propose or support in either
case that, yes. W did not think about that at the
time. So.

MR. ENGLISH. And that's ny only question

(Appl ause)

MR. WLLIAVS: M nane's Jeff Wllianms. |'m
an enpl oyee of d anbia Foods. That's J-E-F-F
WIl-L-L-1-A-MS.

Your Honor, 1'd like to maybe get sone
clarification on an exhibit that M. Hollon included in
hi s packet, Exhibit 33, Attachnent 8, which tal ks about
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Avonnore West, Inc., mlk pricing system

Just for the record, | believe M. Hollon
said that he believed that this pricing -- this sheet
of paper was one to two years old. For the record,
this -- this formula that's represented in this
exhibit, this attachnment, was in place prior to July
1st, 1997. So, in fact, it's nearly five years old.

JUDGE CLIFTON: Could I place you under oath
for that testinony at a later tine?

MR WLLIAMS: Yes.

JUDGE CLIFTON: Al right. And -- and will
you be here tonorrow?

MR. WLLIAVS: | suppose so, if | can't
testify tonight.

JUDGE CLIFTON: Okay. Wat I'd |ike to do,
if we finish M. Hollon tonight, 1'd |ike to take your
testinmony tonight on that issue.

MR WLLIAVS: Okay.

JUDGE CLIFTON: If we don't finish M. Hollon
tonight, I think I'd |ike to interrupt his testinony on
that point for -- for your testinony --

MR WLLIAVS: Okay.

JUDGE CLIFTON: -- on that point.

MR. WLLIAVS: That's fine.

JUDGE CLI FTON:  And now, you may proceed with
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t he questions that you have.
MR. WLLIAMS: Okay. | have just a couple
guestions of M. Holl on.
CROSS EXAM NATI ON
BY MR W LLI AMVG:

Q Referring to your Exhibit 33, Table 4, down
in Section E, where you nmake a conparison of mlk
prices between lIdaho -- annual all mlk price between
| daho, Utah and the U. S. average, --

A Yes.

Q -- | noticed that in 2001, you omtted the
Ut ah average price. So, is it true that the changes
from 1996 t hrough 2001 and al so the changes from year
2000- 2001 woul d not be m nus 100 percent if in fact you
put the 2001 price there?

A You're correct. You're correct.

Q kay.

A There's not any 2001 data because NASS has
not provided a nunber yet. Even though they have
provided a U S. average, they have not provided a U ah
average as of yet.

Q kay.

A But your mathematical observation is right.
That was a m st ake.

Q Okay. Thanks.
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| heard a |lot of testinony this norning from
Utah dairy farners, and sone of that testinony was
qui te enotional about the fact that they felt that
| daho m | k being pooled on the Western Order was -- was
-- was one of the factors for the exodus of dairy
farmers fromthe Utah Mrket.

Do you recall that --

A | do.

Q Sonme of that testinmony? OCkay. Well, if you
| ook at Section F of that same Exhibit 33, Table 4, did
you do the math and subtract where Idaho is in terns of
dairy farmers? 1In 1992, there were 1,550 dairy farners
according to your table.

A Hm hnm

Q And in 2001, there were 847 dairy farners.

A Hm hnm

Q Do you know what that difference is?

A The only calculations | made here were ' 96
and 2000. So, whatever those two nunbers show were the
only cal cul ations | nade.

Q Okay. Well, | did the calculation, and in
| daho, between 1992 and 2001, |daho |ost 703 dairy
farms, and in that sane period, if you do the math, you
take 750 dairy farnms in Utah in 1992 and conpare that
to the 420 dairy farns that are reported here in 2001,
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that's a loss of only 330 dairy farns.
So, in fact, Idaho | ost nore than tw ce as
many dairy farnms in that sane period of tinme from 1992
to 2001. Wuld you agree with that?
A Sure. | would agree with the math.
Q kay. And then, back to Section E, if you
take the mlk price for Idaho for 1992 through 2000,
and | admt -- | omtted 2001 in my cal cul ati on because
there was not a calculation for Utah for a good
conparison, and if you take ny -- if you take the
average ldaho annual all mlk pay price from1992 to
2000, that average is $12.56.
A Ckay.
Q Wul d you agree with that?
A Hm Well, | haven't had a chance to do the
arithnmetic. So.
Q kay. And then, on the sane hand, if you
take the Utah annual all mlk price from 1992 through

t he sane period, 2000, --

A Ri ght .
Q -- and you take the average, it's $12. 86.
A Ckay.

Q So, that's a 30-cent advantage for U ah
farmers over ldaho farnmers. So, based on the fact that
Utah had a higher pay price over that period of time of
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30 cents, and based on the fact that Idaho |ost nore
than twice as many dairy farners as U ah, would you
agree that -- that we should have sone |daho dairy
farmers up here tal king about the fact that they | ost
nore farns? We |lost nore farns in |Idaho and the fact
that the pay prices were worse as opposed to dairy
farmers in U ah benobaning that fact?

A They certainly had the opportunity to cone
and do that.

MR. WLLIAVS: ay. Thank you.
JUDGE CLI FTON:  Thank you, M. WIIlians.
Addi tional cross exam nation for M. Hollon?
M. Carlson?
CROSS EXAM NATI ON
BY MR CARLSON:

Q Yes. Elvin, we had heard you characterize he
agreenent that you had with Sorrento-Lactalis, --

A Yes.

Q -- and you've indicated that they -- sone of
their mlk goes to the -- to the Cass 1 plant that you
service sonetinmes during the nonth or sonetinmes during
t he week and during the weekend, mlk returns to that
plant, to the Sorrento plant, is that correct?

A Yes.

Q Are you aware of the receiving facilities or
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the lack thereof, the storage capacities at the Cass 1
pl ant that you service in Boise?

A It doesn't receive -- well, | think they do
not receive mlk on weekends.

Q Ckay. So, does this concern you in your
Proposal Nunmber 3 where the net shipnments in that case
woul d not really identify the value of that plant as a
supply plant to the market?

A The situation you' re describing would be a
concern. W thought about it, and we couldn't figure
out a way around that that we thought was feasible and
the greater good lie on the -- you're tal king about the
net shi pnment provisions, but you raised a valid point
in that case

Q It's -- obviously it's a concern for -- for
the entire market when sonmebody abuses those kinds of
privil eges.

A Correct.

Q Now, there's -- if there were sone way to
identify that the shipnment out of the plant was done on
a different tine of the week than the shipnment into the
plant, that could help in a situation |like that?

A It may, but our experience is that usually --

Q Do you agree?

A -- that -- that doesn't work.
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Q Okay. M. Marshall in his questioning stated
-- made the statenent that the parties in this market
are paying a pooling fee, and relating that back, that
nmust indicate that people are anxious or parties are
anxious to serve the Cass 1 nmarket.

Wul d your experience -- if -- if that is
true, in your experience, would you feel like that's
nore a situation where parties are trying to avoid
servicing Cass 1 market and still being pool ed?

A There are situations where that is certainly
true.

MR. CARLSON: Ckay. Thank you. That's all.

JUDGE CLI FTON: Thank you, M. Carl son.

Addi ti onal cross exam nation for M. Hollon?

M. Tosi?
CROSS EXAM NATI ON
BY MR TOSI:
Q Elvin, | have several questions. Does the

Order ever refer to the intentions and the criteria for

pool i ng?
A |"msorry. Say that again.
Q In the Western Order, Order 135, --
A Ckay.
Q -- does the Order ever refer to intentions or

the intent of people?
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A No.

Q I n your experience, are you aware of any
deci sion by the Departnment or the Secretary that bases
its criteria for holding on to what soneone's intent
i s?

A No. As -- as we would see it, there are,

t hi nk, maybe two | evels of that decision. First, no
one is entitled to -- to -- to the pool, and then if
you perform-- then the performance standard is defined
as to how you get to participate in the pool. So, |
think that those would be the eval uati on process, the
procedure.

Q Well, maybe we should refer to Page 1 on your
statenent, Exhibit 33, please.

A Ckay.

Q The citation that you' ve taken fromthe
tentative position --

A Yes.

Q -- and is subsequently approved by the
producers in the Upper Mdwest, May 1st of this year.

A Yes.

Q Is it -- would it be your testinony that the
findings that were applicable to Order 30 with respect
to what's inportant about pooling standards being
twof ol d, that the pooling standards assure an adequate
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supply of mlk for the full use of the market should
conti nue?

A You said there were two standards?

Q Right. That's -- that's the first one.

A kay. Yes.

Q And then, that we have the proper
identification of mlk producers who are serving the
mar ket ?

A Yes.

Q And to the extent that others have asked you
about putting this in focus on the notion of your
know edge about whether or not Cass 1 handlers had
difficulty obtaining the supply of mlk, and your
answers were what they were, in that regard, would it
be your opinion then that to the extent that they were
able to procure mlk fromsources that they may not
have normal |y procured from that should be eligible
for pooling as well?

A Try that question again.

Excuse ne. |I'mtrying to --
| under st and.
-- refornulate it.

It's been a | ong afternoon.

o » O » O

Yes. Maybe | can ask it a slightly different
way .
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A Ckay.
Q Wth respect to the pooling standards for
O der 135, --
A The performance -- was that performance
st andar ds?

Q Pool i ng standards which --

A Ckay.

Q -- include perfornance --
A Ckay.

Q -- standards.

A Ckay.

Q That of equal inportance to an adequate
supply of mlk is the proper identification of
producers and the m |k of those producers that are
regularly serving the Cass 1 needs of the market?

A | would agree with that.

Q And that mlk that is not regularly servicing
t he needs of the Class 1 nmarket needs to be | ooked at
and inspected as to whether it should be eligible to be
pool ed and therefore share in the Cass 1 proceeds of
the 135 Market?

A That's what we're requesting. That's what
we're requesting with our proposals, yes.

Q Al so, one other thing. Your proposal, |
think it's Proposal 4, where you're proposing to
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i ncrease the performance standards for 7(d)-type
financing, would you explain your rationale for wanting
to increase that standard?

A Yes.

Q The testinony, at least fromwhat | can
gather fromyour witten statement and from what | was
able to hear, didn't really touch on --

A Yes.

Q -- the need for the justification and the
basis for increasing that standard.

A Okay. Qur -- our only justification is
fairly narrow. There has not been any of those plants
in awhile, but we have a concern that if the other
proposal s are indeed found for and the pooling
standards are reduced or tightened, that soneone may
want to be one, and if sonmeone does want to be one, we
think that the standard ought to be higher than the 35
and should go to the 50 and that's the only criteria
and justification or the only reason why we advance
t hat proposal .

Q And -- and to the extent that if, by chance,
some tinme in the future, that the Oder would have a
sudden i ncrease of supply plants, you' re not suggesting
that they should also ship 50 percent of their receipts
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A No.

-- on the same grounds as a manufacturing
pl ant operated by cooperative association?
A We did not nake that proposal.
MR TOSI: Okay. Thank you.
MR, HOLLON: Ckay.
JUDGE CLI FTON: Additional cross exam nation
of M. Hollon? M. Vetne?
CROSS EXAM NATI ON
BY MR VETNE:

Q In response to a question by Mark Carl son,
you affirmed that it has happened that there is mlk
that is pooled that has avoided serving the Class 1
mar ket. Do you recall that question?

A No.

Q Al right. Well, let me see if | can

par aphrase ny recollection of the question and answer.

kay?
A Ckay.
Q Quest i on.
A Wuld it be easier to just ask the question

you want to ask, if | would have said that?

Q Yes. Yeah. Well, okay. It has happened was
your answer, and the question was, is the mlk that is
pool ed that has avoi ded serving the Cass 1 nmarket?
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My question with respect to that is, if that
-- if -- if that's a true -- is that true? Do you
agree with that answer, if that had been the question?

A You know, that only happened five m nutes
ago, that exchange, but | can't renenber the question
or -- or the frane that it canme in.

Q Al right. 1Is it your testinony that there
is mlk that you' re aware of that has avoi ded serving
the Class 1 market that participates in the pool?

A Oh. | would say yes, fromtinme to tine, that
happens.

Q kay. Do you have any specific know edge of
t hat happening in the Western Market with respect to
any particul ar pool handler?

A | cannot say directly. It would -- it would,
to somewhat extent, depend on the extent of punping in
and punping out, and if a hundred percent of what was
punped in was punped out, | would tend to say yes, that
that may have happened, but | don't know if that has
happened or not.

Q Okay. To the extent the question was
intended to nean are you aware of anybody that has
refused to serve the Cass 1 market when asked? Are
you aware of any such instance in the Western Market?

A Wen we' ve been down this path two or three
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times, I'lIl give you the sanme answer, is that we have

made inquiries in this market of people with mlk

supplied --

Q | -- | recall your answer.

A Ckay.

A That's fine. W have information on -- on
DFA in Utah. What portion of producers in -- in Idaho

are DFA producers?

A | don't have an exact nunber, but it would be
a | esser percentage than in Ut ah.

Q Well, it was 80 percent in Uah. Wuld it be
under 20 percent in |daho?

A | don't know exactly.

Q Do you know how rmuch Idaho mlk is pooled by

DFA?
A Not off the top of my head, | do not.
Q Do you have an approxi mate nunber?
A Bet ween 20 and 80.
Q Twenty and 80 producers?
A Twenty and 80 percent.
Q Percent of Idaho m|k?
A Yeah.
Q Yeah. Al right. Finally, -- and finally,

with respect to the question of service charges for
pool i ng accommodati on, M ke Granke testified in -- in
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M nneapolis that -- that perhaps it had negotiations
wi th DFA about pooling mlk in the Western Market. Do
you recall that?

A He di d.

Q Okay. And he testified that -- that Kraft
was requested to pay half of the pool draw for the
privilege of pooling in the Western Market. Do you
recall that?

A | don't recall if he said that or not, but he
was your client. Actually, if you' d characterize that,

| wll say that he said that.

Q Al'l right. | represent to you that that's
what he sai d.

A Ckay.

Q Are -- are you willing to confirmthat that

is what DFA requested of Kraft?

A l"'mnot willing to confirm anything about any
potential negotiations with Kraft because they usually
don't |ike that.

Q Well, Mke made it public. |'mjust asking
if you will confirmthe other side of that negotiation?

A | will not go there.

Q Al right. And finally, both in -- in the
Upper M dwest and the Central Market, DFA conpl ai ned
that Idaho m |k was being pooled in those markets. Do
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you recall that?

A Yes.

Q And you were the witness that -- that
conpl ai ned about that?

A W made -- we nmade comments and presented
data and testinony about that, yes.

Q You thought Idaho m |k shouldn't be pool ed
t here?

A We suggested that there was a performance
standard that should be net if Idaho m |k wanted to be
pool ed t here.

Q Hnhmm And if -- if your proposals are
adopted there, ultimtely, --

A They woul d have the option of neeting those
per f or mance st andar ds.

Q O -- or -- or they would withdraw to | daho,
and -- and there would be even nore mlk |ooking for a
pool hone in Idaho, correct?

A They woul d have that option.

Q Now, that wasn't the question, whether they
had the option. The question was, whether there would
be nore m 1k even than now | ooking for a honme?

A Unless it found a hone sonmewhere el se, that
could be a result, yes.

Q Hm hmrm  And there woul d be | ess chance of
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finding a home in the Western Market under your
proposal s for the Western Market, correct?

A Again, we would offer a performance standard,
and if ldaho mlk or any other mlk chose to neet that
performance standard, they would be avail able, and they
woul d have the option to pool.

Q Isn't it true that with net shipnments and
| oner diversion authority, there is | ess chance to pool
and that would apply to mlk that backs out of the
Upper M dwest and the Central Market and anywhere el se?

A Yes.

MR. VETNE: Thank you.
JUDGE CLI FTON: Let's have about a 10-m nute
break. So, let's cone back at 6:31, and then I'lIl cal

on you, M. Tosi.

MR TOSI: | could just ask this very, very
qui ckl y?
JUDGE CLIFTON: Al right. M. Tosi?
CROSS EXAM NATI ON
BY MR TOSI:
Q Elvin, this is just a real mnor technical
question. In response to your -- in response to ny

guestion about the 35-percent performance standard, are
you -- are you -- do you have any know edge right now
if the Order provides the Market Adm nistrator
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authority to adjust that nunmber up or down?

A Yes. The Market Adm nistrator has the
authority to adjust the -- the percentages.

Q And may | ask a reason why that you're -- you
woul d rather go through this hearing rather than direct
the question to the Market Adm nistrator?

A Oh, when we inquired about that, we did not
get a favorable response. So, we -- we discussed, you
know, percentages and performance | evels and were not
led to believe that, you know, we could be successful
in that direction. So, we thought the hearing was the
only option that we had.

Q Okay. | under st and.

MR TOSI: That's all | have. Thank you very
much.

MR, HOLLON: Ckay.

JUDGE CLI FTON:  Thank you, M. Tosi.

Let's come back at 6:35.

(Wher eupon, a recess was taken.)

JUDGE CLIFTON: Al right. Let's go back on
record. Back on record at 6:37.

|s there any other cross exam nation of M.
Hol l on?  Yes? Your nane, please?

M5. BARROW M nane is Joyce Barrow,
J-OY-CEB-A -- Bas in Boy, ARROW and I
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represent KDK, and | have a question.

JUDGE CLIFTON: |I'msorry. There was sone --
t he name?
M5. BARROW KDK, initials |like King Dog
Ki ng.
CROSS EXAM NATI ON
BY M5. BARROW
Q | have a question for you on Exhibit 33,
Tabl e 4-D.
A Yes, ma' am

Q My question is, if | read this right, out of
the mlk -- sources of mlk for the Order, we have
| daho and Utah. They total in the year 2000 89 percent
of the mlk. 1In 2001 86 percent of the mlk. Were
did the other mlk come fronf

A Some of it -- some of the difference would
come frommlk in California, and there are other
states also that are part of the mlk supply. The
Mar ket Adm nistrator Exhibit lists all of the states
and their respective towns. So, the only purpose of
this was to try to show the percentage of those two
st at es.

Q Well, ny question was, if we tighten up the
order, and this was California mlk, haven't we already
ti ghtened up our market, if we end the doubl e di pping?
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A There woul d be sone -- there would be sone
positive effect on the blend price, if the California
mlk were elimnated as well as the proposals that we
made woul d nake additional enhancenents to the bl end
price, which would be good for people who supply your
pl ant as well as DFA nenbers.

Q That was ny question. | just wanted to know
if this was all California mlk, and by that al one,
we'd have at |east 10 to 15 percent of our market.

A It's not all California mlk, but there's a
substantial volume, but | think there in M. Stevens
hands are those nunbers.

Q That was all. | just wanted that clarified.

A Yes, ma' am

JUDGE CLI FTON: Thank you, Ms. Barrow.

Do you have a card for the court reporter,
pl ease?

M5. BARROW | gave hi m one.

JUDGE CLI FTON: Very good. Thank you.

Al'l right. Any other cross exam nation
guestions for M. Hollon?

(No response)

JUDGE CLI FTON: Any redirect exam nation, M.
Beshor e?

MR. BESHORE: Just a coupl e questions which
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know wi || not trigger any further inquiries.
REDI RECT EXAM NATI ON
BY MR BESHORE:

Q M. Hollon, you referred in response to a
gquestion from M. Marshall, | think, to a 200-mle
figure for local mlk. Didyou nean that to represent
the average distance that mlk travels fromfarmto
market in this Order or anything precise like that?

A M. Vetne asked that question. | think --

Q M. Vet ne.

A -- he asked it once, and then he asked it
again, and he said in general, and so | gave himthe
general definition. | didn't intend in any way for
t hat nunber to be used in a fornula or an equation or
defined, and in nost markets, local is the mlk that
regularly supplies a given market. So, the local mlk
woul d be the mlk that regularly supplies Salt Lake
City or regularly supplies Boise or regularly supplies
Twn Falls.

Q Okay. And there's information already in the
record fromthe Market Adm nistrator that in the
haul i ng costs survey about distances, farmto nmarket,
and you're going to be tal king about that later on --

A That is correct.

Q -- in sone detail with respect to sone of the
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ot her proposal s?

A That's correct.

Okay. Now, | know M. Marshall asked about
this. The economc effect of Order Reform and how you
had to | ook at changes in Cass Price Fornmulas, Cass 1
novers, etc., as well as changes in utilization. Do
you recall that?

A That's right. He nmentioned those factors.

Q Okay. Now, would it be your view that that
i ncl udes positive changes and negative changes as wel |
as positive changes?

A That's an econom ¢ judgnent or statistical
j udgnment, but nonet hel ess you would include all. You
woul d i nclude positive ones and negative ones.

Q kay. And wth Federal Order Reform were
there substantial negative inpacts on producer prices
in the changes to Cass Price Fornmulas, the Cass 3
price fornula in particular?

A That is correct. The Class 3 price, when
conpared to pre-reform post-reform the reform decision
formul as generated anywhere from-- there's different
nmeasures, but 30 to 50 cents of |ower values to
producer blend prices.

Q Okay. Now, one -- one final -- final
question. M. Vetne asked you if you recalled M.
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Rei nke of Kraft's testinony at the Order 30 hearing
with respect to what DFA allegedly proposed in a

negotiating --

A That is correct.
Q -- session.
A He asked those questions and portrayed sone

comments made by M. Reinke.

Q Okay. Do you recall M. Reinke's testinony
in that same hearing with respect to the terns by which
| daho mi | k under Kraft's control was pooled at that
time and presently on Order 307

A Yes.

Q And do you recall that M. Reinke was asked -
- M. Reinke testified that there are two ways you can
pool mlk, you can either performor you can pay to
pool, and that it was nmuch nore economcal for themto
pay to pool their Idaho mlk on Order 30 and that
that's the way they were working it?

A That is correct.

Q Okay. Now, is that the kind of performance
you're looking for in -- in -- in this Oder?

A No.

MR. BESHORE: Thank you.
JUDGE CLI FTON: Thank you, M. Beshore.
Any recross?
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(No response)

JUDGE CLIFTON:  No. You may step down, M.
Hol | on.

(Wher eupon, the wi tness was excused.)

JUDGE CLIFTON: M. WIlliams? M. Vetne?

MR. VETNE: If | mght, Your Honor? The --
the order would like to go as with the two producers
first, Mke Roth first.

JUDGE CLIFTON: Al right. And M. WIIlians
is going to defer?

MR. VETNE: Two producers, Jon Davis and then
M. WIIlians.

JUDGE CLIFTON: Al right. Very fine.

Wel cone. If you'll please be seated? Wuld
you pl ease state your full nanme and spell all your
names, please?

MR ROTH. MW nane is Mke Roth, MI-K-E
ROT-H

JUDGE CLIFTON: M. Vetne, are there any
exhi bits associated with this w tness?

MR. VETNE: There are none, Your Honor.

JUDGE CLIFTON: Al right. Thank you.

M. Roth, would you raise your right hand,
pl ease?
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Wher eupon,
M KE ROTH
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:
JUDGE CLI FTON:  Thank you.
M. Vetne?
MR. VETNE: M. Roth has a short statenent
that he has in handwiting that he would |ike to give.
MR. ROTH. And a couple of coments, also.
DI RECT TESTI MONY
MR ROTH: 1'Il just tell you a little bit
about nyself. | ama -- been in the dairy business 32

years full time. Qur farm s been in our famly for 50

years. We mlk 5,000 cows. W've got -- I'min
partnership with -- 1've actually got eight brothers
and sisters involved in the dairy operation. So, |ike

many of the Utah dairynmen, we are a famly farm
consider ourselves a famly farm al so.

My name is Mke Roth. |'ma dairy producer
and ower of Si-Ellen Farns in Jerome, ldaho. Qur farm
supplies mlk to danbia and at tinmes pool our mlk. |
bel i eve the producers like nyself should be able to
continue to pool for these reasons.

If 1"mnot able to pool ny mlk and do not
have the option to share in the blend price, it could
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create a situation, | believe, where a farnmer woul d be
tenpted to nove his or her mlk to a conpany |ike DFA
who at tinmes pays a higher mlk price. This could be
unheal thy for consumers and farnmers because it would
put the supply of mlk in fewer hands, potentially
creating a nonopoly, higher prices for consuners and
fewer choices for farnmers.

In 2002, our farmis projected to spend a
$180,000 in state and national progranms to pronote
dairy products, including fluid mlk. Producers |ike
nmysel f shoul d not be penalized, discrimnated against
or forced to join DFA or other organizations that would
pool our mlk, allowing me to share in the blend price.

DFA's cause is no nore noble than mne or
ot her Idaho producers. Low mlk prices are not caused
by farmers |ike nyself having the opportunity to pool
their mlk. Low prices are the result of conplicated
econom ¢ and political factors. DFA s sheer size and
political clout is not reason enough to change the
rul es.

| would urge the Departnment of Agriculture to
allow all farnmers the sanme opportunity to prosper. Qur
Gade Afarmis ready and wlling and able to supply
mlk to a distribution plant as needed.

Comments. | think that the one glaring thing
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-- this is the first hearing |I've ever been to, but
sonet hing that has really junped out at nme was how can
Ut ah producers have it both ways? |If you don't want
m | k pooled into your area, how can you enjoy the
profits from DFA while they' re doing what you're asking
us not to do, pooling mlk when it suits them best? By
returning profits to you, | mean your co-op, and they
wi || have retains and dividends and that's a fact.

O der Reform | believe, was intended to help
all dairymen in the Order, not just Utah dairynmen. |If
Utah dairymen are exiting the dairy business, | think
it has nore to do with what they're doing on their
farms, not what |'mdoing on ny farm

The enotional testinony that the Utah
dai rynmen gave in ny opinion makes a great story line.
They were organi zed and it cane across, but the fact of
the matter is many dairies -- I've been in this for a
long tinme. Many dairies go out of business for
econom c reasons, but a lot of those econom c reasons
are sonetines not related to mlk price but nore
related to catastrophic events, divorces, deaths in the
famly, break-ups in partnerships. So, | don't -- |
don't believe -- we face the sanme struggles in |Idaho
that dairynmen in Utah face. Feed prices, cost
controls, getting the best price for our mlk. 1It's no
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different there than it is here.
| think when the reforners | ooked at
reformng the Order, they wanted to put nore equality
intoit, and they -- | would -- | would venture to say
t hey probably knew that Class 1 utilization would go
dowmn. I'msure they studied it and had to have known
that that would taken place, and it did take place, and
| would just urge the Departnent of Agriculture to
consi der ny testinony.
DI RECT EXAM NATI ON
BY MR VETNE:
Q M. Roth, how |l ong have you been a supplier
of mlk to d anbi a?
A It'Il be seven years in Cctober.

Q And that includes d anbia' s predecessors --

A No.
Q -- at the sane plant?
A | started with d anbia and have been there

ever since.
Q And who were you shipping to prior to that?
A | was shipping to an i ndependent processor in
the state of Washi ngton.
Q kay. Class 1 processor?
A Hm hnm
Q kay.
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JUDGE CLI FTON: That was a yes?
MR ROTH:. Yes.
BY MR VETNE:

Q Prior to Federal Order Reform was your mlk
supply -- mlk of your farm pooled in the Sout hwest
| daho, Eastern Oregon Order, if you recall?

A How many -- that was in 20007

Q 1999- 1998.

A | believe we started in 1999. | nean, | --
would -- that's not factual. 1'd have to --

Q Al'l right.

A | -- | don't have an exact date on that.

Q To what -- to what processor does your mlk
go to serve Class 1 needs?

A To Fal conhurst.

Q Do you know how frequently the mlk goes to
Fal conhur st ?

A No, | don't.

Q Your m | Kk?

A No, | don't.

Q And -- and who -- does the bulk tank unit
handler, in this case @ anbia, arrange for those
nmovenent s?

A Right. Yes.

Q Are there producers shipping to G anbia who
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are your peers and nei ghbors whose mlk is not pool ed?

A Yes.

Q And is there a portion of your supply that is
not pool ed?

A Yes.

Q And are there other G ade A producers |ocated
in your production area whose mlk is not pooled
anywher e?

A | believe so.

Q Okay. And does the inability of -- of
producers in your production area to find a pool hone
for all their mlk create discontent anong producers?

A Yes, | think so.

MR. VETNE: Thank you.
JUDGE CLI FTON: Thank you, M. Vetne.
Addi tional questions for M. Roth? M.
Beshor e?
CROSS EXAM NATI ON
BY MR BESHORE:

Q Good evening, M. Roth.

A Hel | o.

Q To what handler in the state of Washi ngton
were you delivering before?

A Well, I -- ny farmwas | ocated in Washi ngton
at that tinme, but it was Anderson Dairy.
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Q | see. Ckay.
A It wasn't shipped fromldaho to Washi ngton
Q So, did -- your famly relocated its dairy
fromthe state of Washington to --
A Yes.
Q What -- where in Washington is Anderson

Dairy?

A Batt | eground, Washi ngton.

Q Is that in the Seattle area?

A It's in the Vancouver, Washington, area.

Q kay.

A Sout hwest Washi ngt on.

Okay. And you -- when you noved to |daho,

was -- did you -- did you have arrangenents to supply

d anbia before you nade the investnent in facilities in
| daho?

A No. We -- we purchased the facility, the
| and, and then nmade the arrangenents with them and then
built the facility.

Q How | arge a -- how many cows were you ml ki ng
i n Washi ngton before you noved to |daho?

A About a thousand.

Q A thousand? And when you began operating in
| daho in 1995, --

A Hm hnm
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Q -- did you start at a thousand or did you
make an additional investnent?

A We purchased cattle constantly. W started
with a thousand and then just kept adding them

Q Okay. And you've been shipping to d anbia
the entire period of tinme?

A Yes.

Q kay. Were -- were -- was Ganbia a -- a
pool plant on the Federal Order in 1995 when you began
supplying m | k?

A | have no i dea.

Q Ckay. That wasn't a factor in your
arrangenents at that tine?

A No.

Q kay. Do you -- do you know whet her the
entire volunme of mlk you produce on a nonthly basis is

pool ed by d anbia at the present tinme?

A No, it's not. | don't believe it is.
Q You don't believe it is? How many -- how
many checks -- do you get multiple checks from @ anbi a,

i ke one for the pooled mlk and one for the non-pooled
m |k or how does that work?

A No. We get two checks a nmonth -- three
checks a nmonth, but | don't think it's segregated out
on the pooled mlKk.
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Q Ckay. Are you paid on a cheese yield

formul a?
A Yes.
Q kay.
A But I -- I could tell on the check what the

pooled m Ik price was.

Q kay. Is that -- is it identified then how
much of your m |k was pool ed and what the price was for
t hat anmount ?

A Yes.

Q Ckay. But you're -- you don't know what
portion of your production is pooled?

A It depends on -- on the route sales of the --
of Fal conhurst.

Q kay. Do you know how many producers are
attached -- how many -- how many producers supply

d anbia? Do you know?

A | think just under 200, | believe.

Q Do you know how many of those --

A No, | don't.

Q -- producers al so supply Fal conhurst?

A No, | don't.

Q Okay. Do you know what Fal conhurst's needs
are for -- requirenments are for Cass 1 mlk?

A Requi renents as far as?
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Q The vol une of m |l Kk?
A The vol une of mlk?
Q Ri ght .
A | think somewhere near 5, -- 500,000 pounds a
nont h.

Q 500,000 a nonth? How -- what's the
production from --

A But that's not -- that -- that -- | do not
know t hat, you know.

Q That's your best --

A That's ny best guess. Yeah.

Q Okay. Wiat -- what's the nonthly production
fromyour 5,000-cow dairy at present?

A Approxi mately 10 m|lion pounds.

Q | think you said that DFA sonetines pays a
hi gher price than you receive from-- fromd anbia, is
t hat correct?

A Yes.

Q And are there other times when it -- when

your price is higher at danbia than at DFA's price?

A | -- I got that information off of a sheet
that was passed around by all the -- by a processor,
and it had the conparative prices on -- on the sheet

for the year. That's where | got that information
Q kay. And you noted that DFA' s price was --
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pay price was higher at sonme points?
A That's right.
Q Okay. Were there tinmes when it was not

higher? D d you notice?

A Well, it was -- it was -- yeah. It went up
and down.
Q Okay. Now, I"'mjust interested. You' re from

the state of Washington or you were, your famly
originally, --

A Ri ght .

Q -- and you relocated to Idaho. One of the
ot her marketing options in Idaho is Northwestern
Dai rynmens Associ ation, which was al so an option in the
state of Washington. |Is that presently -- of course,
that's an option for being pooled. 1Is that an option

that's available to you at the present tine, if --

A It is --
Q -- you -- if you want to be pool ed?
A Right. It is at the present. Wen we cane,

their presence here wasn't as significant as it is now,
and that's an option for -- for us.

Q kay. And it's a pool option?

A Ri ght .
Q | f you wish to be pool ed?
A W' re satisfied wth where we are right now.
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MR. BESHORE: Thank you very nuch.
JUDGE CLI FTON: Thank you, M. Beshore.
M. English?
MR. ENGLISH M nane is Charles English.
represent Meadow CGold Dairies.
CROSS EXAM NATI ON
BY MR ENGLI SH:
Q Sir, when you -- in answer to a question f
M. Beshore, you said that the anmount of mlk that i
your check is pool ed depe